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MEETING NOTES 
MTC Work Group – Sales Taxation of Digital Products 

October 9, 2025 

I.     Welcome, Review of Notes from September Call, and Initial Public Comment 

Tim Jennrich (Washington), Chair of the Work Group, convened the meeting.  He stated the notes from 
the September meeting are online. He invited initial public comment or other sharing and there was no 
response. 

II.    Sourcing Issues – Multiple Points of Use – State Experiences 

Tim then continued his presentation on Washington’s Multiple Points of Use (MPU) exemption. The 
presentation began at the previous work group meeting and is available online.  

He began with the MPU exemption itself and its requirements. He stated that the product must be MPU 
eligible and available for concurrent use in Washington and outside Washington. He gave a list of MPU 
eligible products, noting that it captures a big spectrum of products that would be provided in binary 
format. He stated that generally, the certificate is created at the time of the sale, and the tax is due 
based on an apportioned basis later.  

There is a definition of “concurrently available for use within and outside the state.” He also stated that 
sales for personal use do not qualify, so the MPU exemption is only for business-to-business purchases. 
The “user” is defined as the employee or agent authorized to use the product, and the taxable base is 
the purchase price multiplied by the fraction of Washington users over total users. There is an anti-
distortion provision giving the Department the ability to impose a type of alternative apportionment to 
better reflect the in-state and out-of-state use. 

Tim stated that bundled transactions was one issue. He said that since Washington is a Streamlined 
state, the Streamlined bundled-transaction rules apply. He provided the general treatment: the MPU 
exemption applies to bundled transactions if there are no other taxable retail products in the bundle 
other than MPU eligible products, but if the bundle includes other non-MPU eligible taxable 
components, the bundle gets no MPU apportionment relief. 

Tim covered the benefits of an MPU exemption. He stated that MPU apportionment better reflects the 
use that is in Washington, rather than being all-or-nothing to the first state or something harsh like that. 
He stated it also reflects the type of use and is responsive to the evolving landscape of business and 
technology. He said MPU apportionment promotes trust in the system, promotes voluntary compliance, 
and reduces distortion. Tim also noted economic development considerations. Overall, Tim stated that 
taxing the whole thing just seems unfair sometimes. 
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Tim also covered the challenges with an MPU exemption. He stated that it increases complexity. The 
documentation needed is one source of complexity. Some businesses do not keep records based on the 
use by employees by state and this makes administration more difficult as there might be some other 
method the state needs to accept. Tim also stated that defining “user” is difficult, noting the definition 
of this term needs to be specific enough to provide guidance but needs flexibility to include all the users, 
not just employees, but also agents, and others. Tim also stated the types of transactions that qualify for 
MPU treatment are often complicated and are greatly varied, making it difficult for one MPU exemption 
to handle all situations. 

Tim identified refunds as another issue. Tim said his department has noticed people will not take the 
MPU apportionment up front but rather will pay 100 percent of the tax and seek a refund later. He 
stated this leads to large refund claims, which is bad for revenue accounting and management. Tim 
stated that credits against the sales and use tax for taxes paid to other states creates issues. 

Tim stated that advertising has been an issue as well. He stated that in Washington the sourcing is based 
on viewership and the MPU exemption applies to digital automated services that are also advertising. 
He says MPU apportionment is the bridge necessary to taxing advertising and similar things by getting 
the sourcing correctly apportioned when it is consumed in multiple jurisdictions.  

Tim then invited questions or comments and then asked that Craig Johnson (Streamlined) share some 
about the background on what happened with the MPU rules Streamlined had. Craig said Streamlined 
had rules that were eventually repealed. He said Streamlined was looking at multiple software licenses 
and similar types of products and that the rules for multiple software licenses were made at the same 
time as MPU was repealed. He stated that Bruce Johnson (TaxCloud) or Richard Dobson (Kentucky) 
might remember more than he does about the Streamlined experience. 

Bruce said one issue was the credits and discussions got very theoretical around this and how use could 
change over time. He said that in his view the perfect became the enemy of the good and the MPU rule 
was abandoned because there were too many ‘what if’ discussions about it. He said it was not because 
people thought it was a bad concept.  

Richard stated that the products MPU would really help with were more limited at the time and so the 
Streamlined effort at MPU may have been before its time. He stated that at the time it was not as easy 
to see how it would apply and the benefit. He said his view is that it could be much more useful today 
than it would have been at that time and this might be others’ views as well. He stated that Kentucky 
does have some ‘MPU-type’ treatment that applies to prewritten computer services with “temporary 
strorage” but it is limited to that. 

Mia Strong (Louisiana) asked if there were administrative costs when Washington adopted MPU, 
meaning was there need for additional staff or other resources. Tim said he was unsure but that some 
auditors and other staff work on MPU almost exclusively. Based on this, Tim stated there is some cost in 
staff time. He said that any state that was trying to implement MPU should consider potential staff 
commitment and that it will require a team. 

Ray comment: Hellerstein 19A.06[3] has a discussion of SSUTA removal, but describes the SSUTA MPU 
as a "seemingly elegant solution" and "remains a model."  

Tim then turned to Michael Fatale (Massachusetts) to present on their experience with MPU. 
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Michael began with a question to Tim about how many taxpayers claim MPU apportionment at the time 
of the transaction versus paying and seeking the refund later. He noted many people in Massachusetts 
pay up front and then apportion later. Tim said early on it was almost always a request for refund later, 
they want it more up front because it is mostly repeat users. 

Michael stated he would cover (1) the background, (2) how they were set up to apply, and (3) what 
happens in practice.  

Background: Michael started by noting Massachusetts is not a Streamlined state. He stated that 
Massachusetts taxes electronic software under a 2006 statute and a 2006 regulation. He then noted 
that for most of 2006, the Streamlined agreement included MPU apportionment. He stated that a 
Massachusetts statute requires MPU apportionment and that their 2006 regulation adopted the 
Streamlined MPU apportionment rules that were in Streamlined at the time. He said that later in 2006, 
these rules were repealed by Streamlined. 

How it was set up to apply: Michael stated that Massachusetts’ rules are consistent with the prior 
Streamlined rules. He said the buyer can apportion the tax with respect to prewritten software if sold to 
a business user if they know it will be used in locations both outside Massachusetts and inside 
Massachusetts.  

Michael explained there is an MPU certificate that the buyer provides to the vendor whereby the buyer 
agrees to pay on a reasonable but consistent basis based on books and records, and the vendor does not 
have to pay if they take the certificate in good faith. He said this certificate is required at the time of the 
transaction, like any other exemption certificate. 

Michael explained one other method where the buyer works with the seller on what the apportionment 
should be. This apportionment still must be consistent and based on books and records. The vendor can 
collect on this agreed on basis. 

If neither of these standards were met, then taxed at 100%. 

In practice: Michael stated that in practice, it works differently. He cited a 2021 case in Massachusetts 
Supreme Court case, Oracle, that said apportionment at the time of the transaction was not required. 
The case said the buyer can pay 100% of the tax and then seek a refund up to the end of the statute of 
limitations for refunds. Michael stated this is what happens most of the time. 

Michael provided several issues with this. First, he stated that when it is done after the fact like this, the 
question is no longer the anticipated use, but rather the actual use. Second, by Massachusetts law it is 
the vendor that has to make the request rather than the buyer, although the vendor will sometimes 
authorize the buyer to follow through. Thirdly, this is a pretty labor-intensive process for all parties 
concerned. The fourth issue is that it results in a lot of tax coming in and then getting refunded later. 
Michael stated that Massachusetts wants to update the regulation and codify the apportionment 
process based on how it has been happening. 

Michael stated that one comment from industry was opposition to getting rid of the MPU exemption 
certificate. He stated this seemed odd because no one was using it. He stated they are considering 
keeping the certificate. He speculated the reason for the opposition to getting rid of the MPU certificate 
may be because they are being used in the abatement process. He stated that the apportionment was 
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being documented on the certificate and used as the basis to do it going forward, which is not how it is 
supposed to work. 

Michael mentioned that on the last call there was a statement that Washington and Massachusetts 
were the only two states to have MPU. Michael said there were some other states that had it and listed 
Pennsylvania, Utah, New York state, Minnesota, and Ohio. Tim added Maryland. 

Michael and Tim then moved to questions. 

Argi O’Leary (Ryan, LLC) said New York only has a direct pay process, but few people use it. She said they 
are trying to get them to broaden their interpretation of how it is used.  

Tim mentioned that the chat contained confirmation that Ohio had an MPU exemption and a question 
asking the reason a taxpayer would pay the tax up front rather than seek MPU apportionment. 

Michael stated that it is not always clear what the use will be at the time of the transaction and that 
taxpayers can determine the use, and prove the use, more easily later on. Michael said that the 
incentive is the refund claims are typically 92% of the tax paid, so that is the reason taxpayers will not 
forget. 

Marc Simonetti (State Tax Law) stated businesses are worried about penalties and interest if they are 
challenged on their apportionment. If they apportion up front and get it wrong or lack the correct 
documentation, they will face penalties and interest. The apportionment and documentation are easier 
to do later. 

Argi said that for some of the software and services typically eligible for MPU, there might not be a 
settled method of apportionment yet. She stated a taxpayer might be buying 1,000 licenses without 
knowing the exact employees they will be assigned to yet. She said that guidance on acceptable 
methods would be helpful. Taxpayers do not want to use a method and then have that rejected on audit 
by the state.  

Tim stated that businesses will know the use better than anyone else and asked for thoughts on how to 
develop acceptable methods other than developing safe harbors. 

Argi said there are different license types: seat licenses, concurrent use licenses like 100 people at any 
point in time, other use licenses like 100 people total over the contract period, and others when every 
single employee has a license, but the usage across employee categories is variable, with some using it 
daily and others monthly. She stated these different categories create questions about how to 
apportion. She shared that New York has been active in using IP address data and geolocation to 
determine where users are located and are trying to get to user metrics. She stated practitioners and 
taxpayers discourage that because it relies on too much data that some taxpayers do not have or keep 
for very long. She also stated it is too much data to request. She stated that her point is there are many 
different models for the way the products are sold, so one size fits all will not work. 

Michael agreed that the vendors believe it is safer and simpler to collect 100% up front and let the buyer 
go after the abatement later. Argi agreed, saying many taxpayers do not have systems that can do it up 
front and a vendor is left in a bad situation if they do not collect enough. 
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Argi said she would work on this with the group if there were interest in continuing discussion. She said 
she was with New York previously and is now with Ryan, LLC. Argi said there is interest in moving toward 
a managed service model so that taxpayers can get it correct up front. She stated that businesses do not 
like to pay 100% up front and seek a refund, while states do not like paying large refunds constantly. She 
stated there is room to improve but there are often disputes over methodology and businesses want to 
get it right the first time. 

Tim said we are working on the white paper and will include a section on MPU in the sourcing section. 
He stated he is hearing that there is an opportunity to get feedback from industry and practitioners 
about what would work. Argi said sure. 

Bruce said that fair apportionment is the issue here and that fair apportionment was the idea behind the 
MTC’s existence. He said neither states nor taxpayers will benefit from different methodologies across 
states. If the states can coalesce around a relatively small number of accepted methodologies that cover 
80% of the situations, that would be great and better than each state coming up with their own. 

Michael stated that it seems like a fairer way to do it, but there are many considerations.  

Craig asked Michael about the results of the Oracle case from Massachusetts. His question was about 
who must claim the refund, saying he has heard the seller has to go ask for refund, using the buyer’s 
information on product use, and the buyer cannot claim the refund itself. Michael responded that the 
Oracle case itself does not require that, it just says taxpayers can claim MPU apportionment after the 
time of sale, meaning the Department cannot require MPU apportionment happen at the time of the 
transaction or sale. Michael stated that the way the refund claims are made is up to state law, which 
often requires the vendor to make the claim. He stated there is sometimes a way for the vendor to allow 
the purchaser to claim the refund on the vendor’s behalf, but this is general state law. Argi said this is 
done through assignment of the vendor’s ability to seek a refund to the purchaser. She also stated that 
some states are vendor-only, like California. Bruce stated the American Bar Association’s state and local 
tax section has created a uniform law to allow for a direct customer refund. He said it is meant for states 
that do not currently allow a direct customer refund. Michael stated this issue is not an MPU-specific 
issue but is general state law applicable to all refunds.  

Marc asked Michael if there was any initiative, by practitioners, taxpayers, or the state, for change to 
that law. Michael stated there was none he knew of. He also noted that regarding electronic software 
transactions, which are the MPU-eligible transactions in Massachusetts, vendors are typically willing to 
make the MPU claim for refund. Argi said it is true with apportionment but less true with taxability.  

Tim then closed the discussion. 

III.   Next Steps 

Tim stated the group would be wrapping up its sourcing discussion and would be doing some research 
on other states’ sourcing of digital products. He stated the goal would be to wrap sourcing up by 
November. 
 
Tim mentioned the study group report the work group received at the previous meeting and that that 
report and proposed model would be included in the white paper but there might be more for the work 
group to consider on the report and model. 
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IV.    Adjourn 

Tim adjourned the meeting. 

 


