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WA Digital Tax 1. Products subject to tax

Framework
Washington broadly imposes tax on products of a binary nature. In
particular, Washington imposes its retailing business and occupation (B&O)
tax and retail sales tax on sales to consumers of digital products and digital
codes’, remote access software?, prewritten computer software®, and
telecommunication and ancillary services.* Generally, use tax applies if
sales tax has not been paid with respect to a product.® Additionally, these
same products when purchased for resale are subject to the wholesaling
B&O tax classification and no retail sales or use tax is due.

Remote access software and prewritten computer software are not
considered digital products. Instead, remote access software is considered
its own service, while prewritten computer software is considered tangible
personal property. Telecommunications services and ancillary services are
considered distinct services. Software was expanded to include customized
software in 2025.°

The term “digital products” consists of:

e '"Digital automated service,".... [that] means any service transferred
electronically that uses one or more software applications.

e Digital goods,"... [that] means sounds, images, data, facts, or
information, or any combination thereof, transferred electronically,
including, but not limited to, specified digital products and other
products transferred electronically not included within the definition
of specified digital products.

"Electronically transferred" or "transferred electronically" means
obtained by the purchaser by means other than tangible storage
media.

"Digital code" means a code that provides a purchaser with the right to
obtain one or more digital products, if all the digital products to be obtained
through the use of the code have the same sales and use tax treatment.
"Digital code" does not include a code that represents a stored monetary
value that is deducted from a total as it is used by the purchaser. "Digital
code" also does not include a code that represents a redeemable card, gift
card, or gift certificate that entitles the holder to select digital products of

1 RCW 82.04.192(3), (5), (6), RCW 82.04.050, RCW 82.04.250, and RCW 82.08.020.
2 RCW 82.04.050(6)(c), RCW 82.04.050, RCW 82.04.250, and RCW 82.08.020.

3 RCW 82.04.215(6). RCW 82.04.050, RCW 82.04.250, and RCW 82.08.020.

4 RCW 82.04.050, RCW 82.04.050, RCW 82.04.250, and RCW 82.08. 020..

> RCW 82.12,020.

& Washington Engrossed Substitute Senate Bill (ESSB) 5814 (2025).
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an indicated cash value. A digital code may be obtained by any means,
including email or by tangible means regardless of its designation as song
code, video code, book code, or some other term.

Product categories
of a binary nature

Digital
Product

Tangible
Personal
Property

Service

Prewritten computer
software

v

Remote access
software

Digital automated
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Digital goods

Digital codes

Telecommunications
and ancillary
services

2. Imposition

With respect to taxing digital products, Washington, consistent with the
Streamlined Sales and Use Tax Agreement, provides short, relatively clear
definitions and further makes clear the following are all subject to tax:

e Sales in which the seller has granted the purchaser the right of

permanent use;

e Salesin which the seller has granted the purchaser a right of use

that is less than permanent.

e Salesin which the purchaser is not obligated to make continued
payment as a condition of the sale; and
e Sales in which the purchaser is obligated to make continued
payment as a condition of the sale.”

3. Sourcing

Washington requires destination-based sourcing for digital products
consistent with the Streamlined Sales and Use Agreement and related

rules.®

4. Bundled transactions
Washington adopts the bundling rules from the Streamlined Sales and Use
Tax Agreement, which apply to products at retail including digital products.®

"RCW 82.04.050.
8 RCW 82.32.730.

9 RCW 82.08.190 and RCW 82.08.195.
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5. Explanation

“In practice, in most states, the sale of tangible personal property is
generally taxed, while only the sale of specific services is taxed.

Digital products do not fit well with the traditional sales tax distinctions
between the sale of taxable tangible personal property and the sale of
nontaxable services. Digital products tend to be less “tangible” than
nondigital products, prompting some states to tax software by treating it as
tangible personal property or by specifically including it in the tax base. And
now, the distinction between software and services is becoming blurred,
such that the term “software as a service” has come into use.” See
Proposed Broad Definition, Ray Langenberg (2025). Washington is a state
much like that which Mr. Landenberg describes above.

In 2007, Washington recognized the need for a solution for digital products,
commissioning a legislatively mandated study that brought together
members of Washington’s executive agencies, the business community,
the legislature, and academia. This effort included a survey of the then
existing approaches to taxation of digital products in the 50 states, the
European Union, and Canada. The workgroup engaged in significant
discussion and analysis, producing a report at the end of the effort including
model legislative language. The workgroup tackled a number of issues and
there was not always agreement. The approaches considered all had
challenges and opportunities.

Overall, one goal of the effort was to envision definitions that would
complement, rather than replace, the existing sales tax structure of
Washington. This was clear from the imperative to devise a solution that
was Streamlined compliant. The conclusion of the Washinton workgroup
effort was:

This Committee agrees that legislation implementing digital products tax
policy is necessary in 2009 [in Washington] to:

eProtect the sales and use tax base;

¢ Establish certainty in our tax code;

* Maintain conformity with the SSUTA; and

* Encourage economic development.

Washington’s study was followed by legislation that adopted a set of broad
definitions for digital products (see above). Washington’s framework for
taxing digital products, as enacted, complements the state’s existing sales
tax system, which includes separate impositions for tangible personal
property and enumerated retail services. Washington did so by adding
digital automated services, digital goods, and digital codes to the group of
products subject to sales and use tax. This framework have been in law

since 2009.
Major tax carve- e Dispensing cash or other physical items from a machine;
outs e Payment processing services;
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MTC Policy
Considerations

Telecommunications services and ancillary services;

Internet and internet;

Remote access software and computer software;

Public or private elementary or secondary school or an accredited
institution of higher education;

Travel agent services;

Mere storage;

Multiple point of use;

Available free of charge for the use or enjoyment of the general public;
Business inputs for digital goods;

Certain sales of audio or video programming by a radio or television
broadcasters.

Data processing';

Services involving primarily human effort™; and

Advertising'.

General comments:

Washington’s digital product framework was developed through a collaboration
of a diverse array of stakeholders, has been enacted, and has functioned
reasonably effectively for over a decade. This makes the Washington model a
thoughtful, proven solution. Moreover, the modelis designed to complement
how state sales taxes largely function today, having separate impositions for
tangible personal property and services. This makes Washington’s model a
practical broad-based option for state policy makers to consider. Itis
acknowledged that if this option were selected for the MTC project, changes
may need to be considered both to recognize Washington’s experience and to
accommodate feedback from a multistate perspective.

The bullets below evaluate the Washington model under the criteria identified
as important for a broad-based digital definition.

1.

Clarity and ease of application

The definitions are reasonably concise, functional in nature, and use
language that is generally accessible and understandable by a wide
range of audiences.

If taxpayers read the relevant law, they will generally be able to discern
that they are subject to Washington tax absent exemption, deduction,
credit, or exclusion.

Complexity arises mainly as follows:

o Determining whether the various carve-outs apply. While these
carve-outs increase administrative complexity for the
Department and taxpayers, they represent policy decisions of

10 Repealed in ESSB 5814 (2025), effective October 1, 2025.
11 Repealed in ESSB 5814 (2025), effective October 1, 2025.
12 Repealed in ESSB 5814 (2025), effective October 1, 2025.
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the state to preference one or more products, industries, or
uses.

o Because of changes in industry business models or practices,
carve-outs may be outgrown overtime, leading to disputes and
the potential need for periodic legislative updating of the carve-
outs.

o Because Washington has specific definitions and rules for
digital products, software, telecommunications, and certain
enumerated services, there may be more overall complexity
than Mr. Langenberg’s proposal in at least one sense. In
particular, Department and taxpayers must differentiate
between product categories and apply the appropriate tax
treatments. For example, a taxpayer may need to understand
whether a product is a digital automated service or
telecommunications to identify what carve-outs apply and how
to source the transaction.

The definitions are broad and adapt to changing technologies and
business models, similar to how “tangible personal property” is broad
and adaptable in terms of capturing different physical forms of personal
property. This feature of the definitions supports clarity, which in turn
supports consistency and predictability in tax application.

2. Revenue generation and stability

Because of the broad and adaptable definitions, Washington has been
able to adjust to tax base erosion even as the national tax base is
increasingly expanding into the digital space.

This supports revenue adequacy and stability.

There has been no need to expand the definition since enactment.

3. Compatibility with other tax provisions including bundling.

Washington’s digital framework is designed to be compatible with its
other existing tax provisions, including bundling, sourcing, and
traditional state sales tax product categories such as software and
telecommunications.

There is overlap between some retail service definitions and the digital
automated service definition, but when this occurs the tax result is
generally the same.

Compatible with Streamlined member state taxing regimes.

Likely compatible with other state taxing regimes that separately tax
tangible personal property, enumerated services, telecommunication
and ancillary services, and so forth.

4. Pyramiding

e Washington law provides a business inputs carve-out for digital
goods. However, this preference does not extend to digital
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automated services. This result is a policy decision of Legislature
and does not suggest any defect in the definition of digital products.

e States that might consider pursuing a broad definition like
Washington’s can and probably should consider whether exempting
business inputs more generally is appropriate. In fact, the MTC, if
recommending this option, might suggest that a full business input
carve-out be included with the definition.

5. Sourcing

Washington’s digital taxation framework provides specific rules for
digital products, while retaining existing sourcing rules for other
established product categories.

These sourcing rules have functioned relatively effectively over time.

Subject to certain requirements, Washington allows use tax
apportionment for certain digital products that are concurrently
available for use in multiple states, i.e., multiple points of use
exemption. This exemption can introduce complexity in terms of
administration, but it represents a legislative prerogative that might be
understood as an effort to support notions of fairness in the taxation of
products that are provided electronically on a multistate basis.

The main issue Washington has encountered in sourcing relates to
taxpayers that fail to keep adequate books and records to determine the
combined state and local tax rates; however, this challenge would
occur in any state that adopts destination-based sourcing.

We note thatin 2025 Washington adopted a set of new tax impositions
on a variety of services (e.g., advertising), some of which may be
considered digital automated services with a significant multistate
dimension. These services may present new interpretive questions with
respect to sourcing.
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