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THOUGHTS IN BRIEF

A Response to Cram’s Ellingson’s Defense: 
Credits Do Not Cure an Externally Inconsistent Tax

by Richard D. Pomp and Jeffrey A. Friedman

On September 16 Richard L. Cram, director of 
the Multistate Tax Commission’s National Nexus 
Program, published an article in Tax Notes State 
questioning the basis of Ellingson Drainage Inc.’s 

petition for certiorari with the Supreme Court.1 
The petition asks the Court to overturn the 
Supreme Court of South Dakota’s decision 
upholding a use tax on the full fair market value of 
Ellingson’s property, whether used for a day or for 
the entire year.

The central premise of Cram’s argument is that 
no constitutional problem exists with the South 
Dakota tax because the state provides a credit for 
taxes paid to other states. Cram believes that the 
credit obviates the need for apportionment “by 
eliminating the risk of multiple taxation.”2 His 
premise is both legally and factually incorrect.

Cram not only misdescribes the purpose of the 
external consistency test, but also misapplies it. 
He correctly notes that under Jefferson Lines,3 fair 
apportionment serves “to ensure that each State 
taxes only its fair share of an interstate 
transaction.”4 How can the state’s use tax, which 
disregards the days an asset is used in South 
Dakota, pass this test? Cram dodges this question 
by pivoting: “The fair apportionment prong 
concerns the risk of multiple taxation,”5 and thus 
the South Dakota credit saves the day. Throughout 
the remainder of his article, he circles back to 
South Dakota’s credit eliminating “the risk of 
multiple taxation.” A risk of multiple taxation, 
however, is not the test for external consistency.6
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A credit generally satisfies the internal 
consistency test.7 However, as Ellingson 
explained in its petition, to be externally 
consistent, a state tax must “reasonably reflect[] 
the in-state component of the activity being 
taxed,”8 and it must not reach “beyond that 
portion of value that is fairly attributable to 
economic activity within the taxing State.”9 These 
mandates are not dependent on a risk of multiple 
taxation or the provision of a credit. A credit 
neither reflects the “in-state component of the 
activity being taxed,” nor attributes value to the 
“economic activity within the taxing jurisdiction.” 
What is being credited is activity in other states, 
not in the taxing state. In this case, no credit is 
available because no taxes were paid to other 
states. Simply put, a credit does not save an 
externally inconsistent tax.

Cram also confuses the imposition of a sales 
tax and a use tax by concluding that each can only 
take place in one state. That conclusion is wrong, 
logically and legally. In describing Jefferson Lines, 
he remarks, “The Court determined that there 
was no need to apportion the sales tax because of 
the fact that the sale was consummated in only 
one state.”10 Then Cram seeks to hopscotch that 
conclusion to a use tax by equating it with 
Ellingson’s use of its property purchased in 
Minnesota and used for one day in South Dakota: 
“Ellingson’s use of its construction equipment in 
South Dakota — an activity that occurred entirely 
within the state.”11 This depiction misdescribes 
Ellingson’s use of the equipment, which occurred 
in multiple states, unlike a sales tax transaction.12 
In fact, the South Dakota statute at issue in 
Ellingson applied only to tangible personal 
property used in multiple states, that is, property 
“not originally purchased for use in this state, but 
thereafter used, stored or consumed in this 

state.”13 That a taxable use may occur in multiple 
states is also confirmed by Massachusetts’s 
legislative adoption of apportionment for sales 
and use taxes,14 something that Cram’s 
contributor, Michael Fatale, general counsel at the 
Massachusetts Department of Revenue, must 
know.15

Finally, attempting to refute Ellingson’s 
reliance on property tax cases, which irrefutably 
require apportionment of property taxes when 
property is used in multiple states, Cram claims 
that ad valorem property taxes are “not 
analogous” to South Dakota’s use tax because 
they “serve different purposes” and are “assessed 
differently.”16 Neither the purpose nor the 
assessment of these taxes supports his position. 
Both are imposed on the use of tangible personal 
property in a state, and the purpose of a tax 
cannot obviate the need for fair apportionment.

The Supreme Court should accept Ellingson’s 
petition and hold that external consistency 
requires a tax that reasonably reflects the in-state 
activity to be taxed. A credit is not a universal cure 
for an external consistency violation. 
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