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ARGUMENT!

Quad Graphics, Inc. (“Quad Graphics”) relies on McLeod v. J. E.
Dilworth Co., 322 U.S. 327 (1944) to argue that the sales tax assessment
on its sales of printed material is invalid. We write to explain that

Dilworth 1s not controlling.

1 No person or entity, other than the MTC and its counsel, directly or indirectly, wrote
this brief in whole or in part. Only the MTC and its member states, through the
payment of their membership fees, made any monetary contribution to the
preparation or submission of this brief.



L. COMPLETE AUTO EXPRESSLY OVERRULED THE
“FREE TRADE” RULE, IMPLICITLY OVERRULING
DILWORTH’S RELIANCE ON THAT RULE

The United States Supreme Court has recognized that its earlier
but not expressly overruled decisions construing state taxing authority
may “no longer fully represent the present state of the law.” Northwestern
States Portland Cement Co. v. Minnesota., 358 U.S. 450, 458 (1959)
(citation omitted). A prior decision is implicitly overruled if based on an
analytical framework that is no longer valid. Indiana-Kentucky Elec.
Corp. v. Ind. Dep’t of Revenue, 598 N.E.2d 647, 654-55 (Ind. T. C. 1992)
(determining that an earlier Indiana Supreme Court decision was
1implicitly overruled by Complete Auto Transit, Inc. v. Brady, 430 U.S.
274 (1977)).

At the time Dilworth was decided, the Court deemed interstate
commerce entirely immune from state taxation under the Commerce
Clause, U.S. Const., Art I, § 8, cl. 3: “The very purpose of the Commerce
Clause was to create an area of free trade among the several States.” 322
U.S. at 330. Under this “free trade” rule, commerce clause analysis

involved merely determining if a tax applied to transactions in interstate

commerce. If so, the tax violated the commerce clause, and the inquiry



- 3.

ended without considering any other factors. A tax did not violate the
commerce clause if it applied to a “local incident:”

Where a corporation chooses to stay at home in all

respects except to send abroad advertising or drummers

to solicit orders which are sent directly to the home office

for acceptance, filling, and delivery back to the buyer, it

1s obvious that the State of the buyer has no local grip

on the seller. Unless some local incident occurs

sufficient to bring the transaction within its taxing
power, the vendor is not taxable.

Norton Co. v. Dep’t of Revenue of Ill., 340 U.S. 534, 537 (1951) (citing
Dilworth).

This analytical framework required courts to draw a line between
local and interstate activities, as shown by comparing McGoldrick v.
Berwind-White Coal Mining Co., 309 U.S. 33 (1940) (upholding a New
York City sales tax on a Pennsylvania manufacturer’s sales of coal it
delivered to customers in the city) to Dilworth (invalidating Arkansas
sales tax on a Tennessee seller’s sales of product delivered by common
carrier to Arkansas customers).

In Berwind-White, New York City imposed sales tax on “purchasers
for consumption of tangible personal property,” to be collected by the
seller. 309 U.S. at 42. Although the manufacturer transported the coal

from Pennsylvania to the city, the Court viewed the tax as imposed on
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the local activity of “delivery of goods within the state upon their
purchase for consumption,” and considered it indistinguishable from a
use tax. Id. at 58.
Its only relation to the commerce arises from the fact
that immediately preceding transfer of possession to the
purchaser within the state, which is the taxable event
regardless of the time and place of passing title, the
merchandise has been transported 1n interstate
commerce and brought to its journey’s end. Such a tax
has no different effect upon interstate commerce than a
tax on the “use” of property which has just been moved
In interstate commerce.
Id. at 49.

The Court viewed the sales transactions as consummated upon
delivery of the coal to the purchaser within the city, pursuant to the sales
tax imposition law, which sourced the sales transactions to that location:
“[T]he object of interstate shipment is a sale at destination . ... [T]he tax
1s conditioned upon a local activity, delivery of goods within the state
upon their purchase for consumption.” Id. at 54, 58. The Court could see
no difference between the destination-sourced sales tax at issue and a
use tax: “[W]e can find no adequate basis for distinguishing the present

tax laid on the sale or purchase of goods upon their arrival at destination

at the end of an interstate journey from the tax which may be laid in like
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fashion on the property itself.” Id. at 52.

In contrast, the Dilworth majority opinion, relying on the Arkansas
Supreme Court’s interpretation of Arkansas law, viewed the sales
transactions at issue as interstate commerce and consummated in
Tennessee: “For Arkansas to impose a tax on such transaction would be
to project its powers beyond its boundaries and to tax an interstate
transaction.” 322 U.S. at 330. The Dilworth majority acknowledged that
Arkansas could have imposed a use tax collection duty on the seller,
making the formalistic distinction between a sales tax on an interstate
sale, which violated the free trade rule, and a use tax, which did not. Id.
at 330-31.2

In his Dilworth dissent (Joined by two other justices), Justice
Douglas echoed Berwind-White in finding no substantive difference
between the destination state’s sales tax on an interstate sale and seller-

collected use tax, stating that there should be no different result under

2 Henneford v. Silas Mason Co., 300 U.S. 577, 582 (1937), which preceded Dilworth,
held the use tax constitutional, “not upon the operations of interstate commerce, but
upon the privilege of use after commerce is at an end.” That decision considered the
use tax to be a separate tax complementary to the sales tax and imposed on the local
activity of using the purchased item in the taxing state when no sales tax was paid.
Id. at 580-81. This avoided the free trade rule’s absolute bar against imposing tax on
interstate transactions.



the commerce clause.

But a use tax and a sales tax applied at the very end of

an 1nterstate transaction have precisely the same

economic incidence. Their effect on interstate commerce

1s identical.
Id. at 333. He recognized the destination state’s power to tax an
interstate sale: “In terms of state power, receipt of goods within the State
of the buyer is as adequate a basis for the exercise of the taxing power as
use within the State.” Id. at 334.

Justice Rutledge dissented separately,® comparing Dilworth to
General Trading Co. v. State Tax Comm’n of Iowa, 322 U.S. 355 (1944),
a companion decision, which upheld Iowa’s authority to impose a use tax
collection duty on an out-of-state seller with sales representatives in the
state. Viewing the Iowa use tax in General Trading and the Arkansas
sales tax 1in Dilworth as operating under “identical material
circumstances,” each tax with a “due process connection with the
transaction” and neither tax burdening interstate commerce, Justice

Rutledge concluded that “it is hard to see how one tax can be upheld and

the other voided.” 322 U.S. at 351. He strongly criticized the Dilworth

3 Published with Int’l Harvester Co. v. Dep’t of Treasury, 322 U.S. 340, 349 (1944).
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majority’s reliance on a technicality, title transferring to the buyer upon
delivery to the common carrier: “Surely the state’s power to tax is not to
turn on the technical legal effect . . . that ‘title passes’ on delivery to the
carrier in Memphis.” Id. He stated further: “Other things being the same,
constitutionality should not turn on whether one name [for the tax] or
the other is applied by the state.” Id. at 352.
Like dJustice Douglas, dJustice Rutledge also found sufficient
connections with Arkansas, the destination and market state, to sustain
the tax:
[T]he goods are sold and shipped to Arkansas buyers.
Arkansas i1s the consuming state, the market these
goods seek and find. They find it by virtue of a
continuous course of solicitation there by the Tennessee
seller.

Id. at 353-54.

Anticipating the future demise of the free trade rule, both Dilworth
dissents identified the major flaw in the majority opinion’s reliance on
that rule to invalidate the Arkansas tax. The decision rested on a
formalism, the artificial distinction between a destination state’s

imposition of a sales tax on an interstate sale and a seller-collected use

tax—while completely ignoring the factors showing a strong connection
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between Arkansas and the Tennessee seller: the seller’s representatives
solicited the sales in Arkansas, the market state, where the purchased
goods were delivered for consumption.

Two years after Dilworth, Freeman v. Hewit, 329 U.S. 249 (1946)
relied on the free trade rule to invalidate Indiana’s gross receipts tax on
an Indiana trustee’s proceeds received from the sale of the trust’s stocks
on the New York Stock Exchange. The trustee’s broker mailed certificates
from Indiana to New York and received the proceeds by mail. The
Supreme Court determined that the tax was imposed on an interstate
sale and interfered “with the free flow of commerce.” Id. at 256-57. The
Court noted the precedent for states lawfully imposing consumption
taxes on goods coming from out-of-state but distinguished the
permissible “local” sales tax in Berwind-White from the impermissible
direct sales tax on interstate commerce in Dilworth: “Taxes which have
the same effect as consumption taxes are properly differentiated from a
direct imposition on interstate commerce.” Id. at 257. Freeman’s “blanket
prohibition against any state taxation imposed directly on an interstate

transaction” was viewed by commentators as the “triumph of formalism
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over substance,” a criticism the Court seemed to share. Complete Auto,
430 U.S. at 280-81 (citations omitted).

In the free trade rule’s finale, the Court held that Connecticut’s
corporate income tax violated the commerce clause when imposed on an
interstate trucking company that hauled product into and out of the
state. Spector Motor Serv., Inc. v. O’Connor, 340 U.S. 602 (1951). While
acknowledging that a state may impose a tax “as compensation for
petitioner’s use of the highways,” the Court—relying on both Freeman
and Dilworth—determined that the tax violated the free trade rule
because it was placed on the “corporation’s franchise for the privilege of
carrying on exclusively interstate transportation in the State.” Id. at 608.

In its landmark decision, the Court in Complete Auto finally
rejected the free trade rule by expressly overruling Spector, replacing
that rule with the four-part test that courts follow today.4 A tax will be
sustained if it: (1) applies to an activity that has substantial nexus with
the state; (2) is fairly apportioned; (3) does not discriminate against

interstate commerce; and (4) i1s fairly related to the services the state

4 Noting that the modern origin of the rejected Spector rule was found in Freeman,
430 U.S. at 279, the Court observed that elements of its views “were evident in prior
opinions.” Complete Auto at 289, n. 9. Dilworth is certainly a prominent example of
such a prior opinion.
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provided. 430 U.S. at 279. The Court moved “toward a standard of
permissibility of state taxation based upon its actual effect rather than
its legal terminology” while unanimously rejecting the “proposition that
Interstate commerce 1s immune from state taxation.” Id. at 281, 288.

Complete Auto faulted the free trade rule for deeming “irrelevant
any consideration of the practical effect of the tax” and “having no
relationship to economic realities.” Id. at 278-79. The Court criticized
Freeman's use of the rule in deeming “unnecessary . . . any showing of
discrimination against interstate commerce or error in apportionment of
the tax,” two of the factors in the four-part test. Id. at 280 (citation
omitted). Complete Auto identified the primary flaw in the “free trade”
rule: it did not require consideration of any of the four factors. Id. at 277-
78.

Decisions after Complete Auto have echoed rejection of the
formalistic free trade rule and instead followed the four-part test. In D.
H. Holmes Co. v. McNamara, 486 U.S. 24, 30 (1988) (applying Complete
Auto and upholding Louisiana’s imposition of use tax on catalogs mailed
from out of state to in-state recipients), the Court stated: “Complete Auto

abandoned the abstract notion that interstate commerce ‘itself’ cannot be
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taxed by the States.” In Quill Corp. v. North Dakota, 504 U.S. 298, 309-
10 (1992), the Court stated that Complete Auto “renounced the Freeman
approach” and overruled its progeny, Spector, accord, Okla. Tax Comm’n
v. Jefferson Lines, Inc., 514 U.S. 175, 183 (1995) (applying the four-part
test to uphold Oklahoma’s sales tax on the ticket price for interstate bus
travel).5 Wayfair recognized Complete Auto as holding that “a State may
tax exclusively interstate commerce so long as the tax does not create any
effect forbidden by the Commerce Clause.” South Dakota v. Wayfair, Inc.,
138 S. Ct. 2080, 2091 (2018) (citation omitted).

Complete Auto's rejection of the free trade rule eliminated any need
to distinguish between a destination state’s sales tax imposed on an
interstate sales transaction and a seller-collected use tax, making
unnecessary the determination of the arbitrary point where interstate
commerce ended and local activity began. The Court rendered the
Dilworth formalism irrelevant.

The Department’s sales tax assessment satisfies the four-part test.

Quad Graphics’ sales representative solicited customers in North

5 Jefferson Lines cited Dilworth as support for its conclusion that Oklahoma’s sales
tax imposed on an interstate bus ride ticket originating in that state need not be
apportioned, without considering the validity of the long-rejected free trade rule
analytical framework on which Dilworth rested. 514 U.S. at 187.
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Carolina for printed material orders (R pp 113, 948, 951, 960, 968),
establishing “substantial nexus.” Quad Graphics acknowledges physical
presence nexus but claims there is no nexus with the transactions at
1ssue. (R pp 115-16, 356, 369, 969). Yet Quad Graphics’ representative’s
sales solicitation activities conducted in North Carolina established
nexus with those transactions, providing a direct connection to Quad
Graphics’ sales of printed materials delivered to mailing addresses there.

The remaining three parts of the Complete Auto test are also
satisfied here. North Carolina’s laws sourcing the printed material sales
transactions to the recipients’ mailing addresses eliminated any risk of
multiple taxation or discrimination against interstate commerce because
only one location, the mailing address, meets that criterion. N.C.G.S. §§
105-164.4B(a)(2), 105-164.4B(d)(2)(b). Quad Graphics has a strong
connection to North Carolina, the market state, through its sales of
printed materials delivered to North Carolina mailing addresses. Quad
Graphics sought and received benefits from North Carolina through
distribution of the printed material to North Carolina recipients, which

grew Quad Graphics’ market there.
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II. NORTH CAROLINA’S SALES SOURCING LAWS
FACTUALLY DISTINGUISH DILWORTH

North Carolina has enacted specific statutes providing that sales of
printed material for sales tax purposes occur at the recipients’ mailing
addresses. The Department applied those statutes in assessing sales tax
on Quad Graphics’ sales of printed material. These facts distinguish
Dilworth because in that case, the Arkansas Supreme Court determined
that the sales transactions at issue were completed in Tennessee. 322
U.S. at 328. Arkansas had no legislatively enacted sales sourcing statutes
1n place at the time. The buyer and seller agreed that title and possession
transferred to the purchaser when the purchased item was placed in the
hands of the common carrier, which occurred in Tennessee. Id. Unlike
North Carolina’s statutes, there was no Arkansas sourcing statute in
place that would override such an agreement.

North Carolina is one of twenty-four states in the Streamlined
Sales and Use Tax Agreement (“Agreement”), the purpose of which is “to

simplify and modernize sales and wuse tax administration” to

6The Agreement may be accessed at
https://www.streamlinedsalestax.org/docs/default-ource/agreement/ssuta/ssuta-as-
amended-through-2021-5-20.pdf?sfvrsn=66137900_4 (last visited Dec. 14, 2021).
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“substantially reduce the burden of tax compliance.” Agreement, Section
102.7 The Agreement requires member states to adopt uniform sales
sourcing rules for all taxable transactions. Id. Uniform sales sourcing
rules not only resolve confusion for remote sellers as to which state’s tax
should be collected; they also eliminate the risk of multiple taxation by
sourcing transactions the same way—to the destination. The
Agreement’s sales sourcing rules include the general destination sales
sourcing rules contained in Section 310,8 and specific sales sourcing rules
for “direct mail” contained in Section 313.9
North Carolina’s general sales sourcing rules!® are consistent with

Section 310, stating:

When a purchaser or purchaser’s donee receives an item

at a location specified by the purchaser and the location

1s not a business location of the seller, the sale 1s sourced

to the location where the purchaser or the purchaser’s

donee receives the item.

North Carolina’s direct mail sales sourcing rules!! are consistent with

Section 313 and state that the sale of direct mail i1s “sourced to the

7 App. 12.

8 App. 13-16.

9 App. 17-20.

10N.C.G.S. § 105-164.4B(a)(2) (2009).
1N.C.G.S. § 105-164.4B(d)(2)(b) (2009).
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location where the property is delivered” when “the purchaser provides
the seller with information to show the jurisdictions to which the direct
mail is to be delivered.” Quad Graphics’ purchasers provided that
information. (R. pp. 979-80).

The printing industry and states participating in the Streamlined
Sales Tax Project (which preceded the Agreement) helped develop the
direct mail sales sourcing rules, as described in the Issue Paper.12 Section
313 contains those rules, which were recommended in the Issue Paper,
and strongly supported by the printing industry.13

In Wayfair, the Court spoke favorably of the simplification features
of the Agreement and their effectiveness in reducing the compliance
burden on remote sellers. 138 S. Ct. at 2099-2100. Wisconsin, which 1s a
member state and the location of Quad Graphics’ headquarters, adopted

the destination sales sourcing provisions in Sections 310 and 313,14 as

12 See Issue Paper entitled “Streamlined Sales Tax Project—Sourcing Direct Mail,”
October 31, 2002, published in the Streamlined Sales Tax Library at
https://www.streamlinedsalestax.org/docs/default-source/issue-papers/direct-
mail.pdf?sfvrsn=be4del169_6 (last visited Dec. 14, 2021) (App. 21-34).

13 See letter dated Nov 6, 2002 from Benjamin Y. Cooper, Executive Vice
President/Public Affairs, Printing industries of America, Inc., at end of Appendices to
the Issue Paper (App. 33-34).

14 See WIS. STAT. § 77.522(1)(b) and (c) (2021) (App. 8-10).
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has Arkansas, the state that imposed the tax at issue in Dilworth.15
Distinguished law professors with well recognized state and local tax
expertise have suggested that member states in the Agreement “should
therefore not have a problem” with the Dilworth formalism.6

Contrary to when Dilworth was decided, legislatively adopted
destination sourcing laws in North Carolina determine where an
Iinterstate sale takes place for sales tax purposes—subject to the
Complete Auto four-part test. “When a consumer purchases goods . . .,
the consumer’s State often imposes a sales tax.” Wayfair, 138 S. Ct. at
2087.

The parties to an interstate sales transaction can negotiate where
title transfers and which party bears the risk of loss on the shipped item
during common carrier transit. That contractual agreement does not
dictate where the sale is deemed to take place for sales tax purposes
under North Carolina’s sales sourcing laws. Subsections 105-164.8(a) (3)
and (6) expressly provide that, notwithstanding delivery of the property

to a common carrier f.0.b. outside the state, the retailer is required to

15 See ARK. CODE ANN. §§ 26-52-521, 26-52-522 (2021) (App. 1-6).

16See Adam Thimmesch, Darien Shanske, David Gamage, Wayfair: Sales Tax
Formalism and Income Tax Nexus, 89 STATE TAX NOTES 975, 976 (2018) (R. pp. 409,
410).
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collect North Carolina sales tax if the item is intended for storage, use or
consumption in North Carolina. As distinguished from Dilworth, the
sales at 1ssue here are sourced to the locations where the printed material
was delivered in North Carolina based on the addresses provided to Quad
Graphics by its purchasers. N.C.G.S. §§ 105-164.4B(a)(2), 105-
164.4B(d)(2)(b) (2009).

III. THE DILWORTH FORMALISM THWARTS STATES
EFFORTS TO SIMPLIFY THEIR SALES AND USE TAX
STRUCTURES

States that impose sales tax have also enacted use tax as a separate
complementary tax, in conformity with Henneford, 300 U.S. at 581. After
Complete Auto‘s rejection of the free trade rule, states have the option of
simplifying their tax systems by merging destination-sourced sales tax
with seller-collected use tax.1?” South Dakota accomplished this objective
with its remote seller sales tax collection requirement!8 at issue in

Wayfair. This merger eliminates seller-collected use tax and an out-of-

state sellers’ potential confusion over which tax type to collect on sales of

17 See John A. Swain, The Sales and Use Tax Dichotomy and the Streamlining
Movement, 43 STATE TAX NOTES 129, 132 (2006); The Zombie Precedent: Norton v.
Department of Revenue, 84 STATE TAX NOTES 301 (2017) (App. 48-58).

18 S.D. Codified Laws § 10-64-2 (2021) (App. 7). See Wayfair, 138 S. Ct. at 2089.
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items shipped to another state.l® The out-of-state seller will always
collect the destination state’s sales tax on its sales of items shipped to
that state.

A ruling against the Department’s assessment based on the
Dilworth formalism, assuming such a decision would be followed by other
state courts, will thwart states’ efforts to simplify their tax structures by
merging these two tax types and set a “trap for the unwary [drafter].”
Complete Auto, 430 U.S. at 279. The validity of the tax will depend solely
on its label. State tax structures will be forced to preserve the artificial
distinction between destination-sourced sales tax and seller-collected use

tax, as well as the confusion as to which tax type should be collected.

The discredited Dilworth formalism would also dictate that states
like North Carolina cannot adopt uniform destination sales sourcing laws
for interstate printed material sales transactions, as provided in the
Agreement, if the buyer and seller have agreed that title or possession of
the purchased item transfers to the buyer upon the seller’s deposit of the

printed material with a common carrier. A confusing exception will exist,

19 See Richard L. Cram, No More Dilworth Formalism After Wayfair, 95 TAX NOTES
STATE 745 (2020) (App. 35-47).
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requiring the sale to be deemed to take place at the seller’s location—
assuming the printed material is deposited with the common carrier at
the seller’s location—no matter where the common carrier delivers the
printed material, and without regard to the state’s laws sourcing the sale
to that delivery location. Such agreements should not override the North
Carolina legislature’s determination that for sales tax purposes, sales of
printed material are sourced to the delivery addresses in North Carolina:

the location where those items are consumed.

Respectfully submitted, this 20th day of January, 2022.

Q BYRD LAW

/s/Quintin D. Byrd

Quintin D. Byrd

NC State Bar No. 44274
9121 Anson Way, Suite 200
Raleigh, NC 27615
Telephone: (919) 964-3330
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Arkansas Code, A.C.A. § 26-52-521, Sourcing of sales

Arkansas Code
Title 26. Taxation
Subtitle 5. State Taxes (§§ 26-50-101 to 26-65-108)
Chapter 52. Gross Receipts Tax (§§ 26-52-101 to 26-52-1601 - 26-52-1602)
Subchapter 5. Returns and Remittance of Tax (§§ 26-52-501 to 26-52-523)

Section 26-52-521. Sourcing of sales

(@)

(1) This section applies for purposes of determining a seller's obligation to pay or collect and remit a sales or use
tax with respect to the seller's retail sale of a product or service.

(2) This section does not affect the obligation of a purchaser or lessee to remit tax on the use of the product or
service to the taxing jurisdictions of that use and does not apply to the sales or use taxes levied on the retail sale
excluding lease or rental, of motor vehicles, trailers, or semitrailers that require licensing.

(b) Excluding a lease or rental, the retail sale of a product or service shall be sourced as follows:

(1) If the product or service is received by the purchaser at a business location of the seller, the sale is sourced to
that business location;

(2) If the product or service is not received by the purchaser at a business location of the seller, the sale is sourced
to the location where receipt by the purchaser or the purchaser's designated donee occurs, including the location
indicated by instructions for delivery to the purchaser or donee known to the seller;

(3) If subdivisions (b)(1) and (2) of this section do not apply, the sale is sourced to the location indicated by an
address for the purchaser that is available from the business records of the seller that are maintained in the
ordinary course of the seller's business when use of this address does not constitute bad faith;

(4) If subdivisions (b)(1)-(3) of this section do not apply, the sale is sourced to the location indicated by an address
for the purchaser obtained during the consummation of the sale, including the address of a purchaser's payment
instrument, if no other address is available if the use of this address does not constitute bad faith; or

(5) If none of the previous rules of subdivisions (b)(1)-(4) of this section apply, including the circumstance in which
the seller is without sufficient information to apply the previous rules, the location will be determined by the address
from which tangible personal property was shipped, from which the specified digital products or the digital code was
first available for transmission by the seller, or from which the service was provided, disregarding for these
purposes any location that merely provided the digital transfer of the product sold.

(c) The lease or rental of tangible personal property, specified digital products, or a digital code other than property
identified in subsection (d) or subsection (e) of this section shall be sourced as follows:

(1

(A) For a lease or rental that requires recurring periodic payments, the first periodic payment is sourced the
same as a retail sale in accordance with the provisions of subsection (b) of this section.

(B) Periodic payments made after the first payment are sourced to the primary property location for each
period covered by the payment.

© 2021 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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Arkansas Code, A.C.A. § 26-52-521, Sourcing of sales

(C) The primary property location shall be as indicated by an address for the property provided by the lessee
that is available to the lessor from its records maintained in the ordinary course of business if use of this
address does not constitute bad faith.

(D) The property location shall not be altered by intermittent use at different locations such as use of business
property that accompanies employees on business trips and service calls;

(2) For a lease or rental that does not require recurring periodic payments, the payment is sourced the same as a
retail sale in accordance with the provisions of subsection (b) of this section; and

(3) This subsection does not affect the imposition or computation of sales or use tax on leases or rentals based on
a lump-sum or accelerated basis or on the acquisition of property for lease.

(d) The lease or rental of motor vehicles, trailers, semitrailers, or aircraft that do not qualify as transportation equipment
as defined in subsection (e) of this section shall be sourced as follows:

(1)

(A) For a lease or rental that requires recurring periodic payments, each periodic payment is sourced to the
primary property location.

(B) The primary property location shall be as indicated by an address for the property provided by the lessee
that is available to the lessor from its records maintained in the ordinary course of business if use of this
address does not constitute bad faith.

(C) This location shall not be altered by intermittent use at different locations;

(2) For a lease or rental that does not require recurring periodic payments, the payment is sourced the same as a
retail sale in accordance with the provisions of subsection (b) of this section; and

(3) This subsection does not affect the imposition or computation of sales or use tax on leases or rentals based on
a lump sum or accelerated basis or on the acquisition of property for lease.

(1) Including a lease or rental, the retail sale of transportation equipment shall be sourced the same as a retail sale
in accordance with the provisions of subsection (b) of this section, notwithstanding the exclusion of a lease or rental
in subsection (b) of this section.

(2) As used in this section, "transportation equipment” means any of the following:
(A) Locomotives and railcars that are utilized for the carriage of persons or property in interstate commerce;

(B) Trucks and truck tractors with a gross vehicle weight rating of ten thousand one pounds (10,001 Ibs.) or
greater, trailers, semitrailers, or passenger buses that are:

(i) Registered through the International Registration Plan, Inc.; and

(i) Operated under authority of a carrier authorized and certificated by the United States Department of
Transportation or another federal authority to engage in the carriage of persons or property in interstate
commerce;

© 2021 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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Arkansas Code, A.C.A. § 26-52-521, Sourcing of sales

(C) Aircraft that are operated by air carriers authorized and certificated by the United States Department of
Transportation or another federal or a foreign authority to engage in the carriage of persons or property in
interstate or foreign commerce; or

(D) Containers designed for use on and component parts attached or secured on the items under subdivision
(e)(1) of this section and this subdivision (e)(2).

(f) As used in subsection (b) of this section:
(1) "Receive" and "receipt" mean:
(A) Taking possession of tangible personal property, specified digital products, or a digital code; or
(B) Making first use of services; and
(2) "Receive" and "receipt" do not include possession by a shipping company on behalf of the purchaser.

(g9) When a motor vehicle, trailer, or semitrailer that requires licensing is sold to a person who resides in Arkansas, the
sale is sourced to the residence of the purchaser.

(h) This section shall apply to all state and local taxes administered by the Department of Finance and Administration.

(i) The destination sourcing rules in this section do not apply to florists.

Amended by Act 2017, No. 141,§§ 39-41, eff. for tax years beginning on and after 1/1/2018. Acts 2003, No. 1273, § 11;
2007, No. 860, § 1; 2009, No. 384, § 8.
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Arkansas Code, A.C.A. § 26-52-522, Direct mail sourcing

Arkansas Code
Title 26. Taxation
Subtitle 5. State Taxes (§§ 26-50-101 to 26-65-108)
Chapter 52. Gross Receipts Tax (§§ 26-52-101 to 26-52-1601 - 26-52-1602)
Subchapter 5. Returns and Remittance of Tax (§§ 26-52-501 to 26-52-523)

Section 26-52-522. Direct mail sourcing

(a) As used in this section:

(1) "Advertising and promotional direct mail" means direct mail in which the primary purpose is to attract attention to
a product, person, business, or organization or to attempt to sell, popularize, or secure financial support for a
product, person, business, or organization;

(2) "Direct mail form" means:

(A) A Streamlined Sales and Use Tax Agreement certificate of exemption claiming direct mail, as in effect on
January 1, 2011; or

(B) A written statement approved, authorized, or accepted by the state;

(A) "Jurisdictional information" means information sufficient for the seller to source the sale of taxable printing
services resulting in advertising and promotional direct mail to the state and local jurisdictions in which the
printed materials are delivered or distributed to recipients.

(B) Jurisdictional information must be in a form in which the information can be retained and retrieved by the
seller for the purpose of sales and use tax reporting.

(C) Access to a database that contains address information or a mailing list provided by the purchaser or a
third party that does not allow the seller to retain and retrieve the jurisdictional information identifying
jurisdictions where the advertising and promotional direct mail was delivered does not constitute receiving
information showing the jurisdictions to which the advertising and promotional direct mail is delivered;

(A) "Other direct mail" means any direct mail that is not advertising and promotional direct mail regardless of
whether advertising and promotional direct mail is included in the same mailing and includes without limitation:

(i) Transactional direct mail that contains personal information specific to the addressee, including without
limitation invoices, bills, statements of account, and payroll advices;

(i) Any legally required mailings, including without limitation privacy notices, tax reports, and stockholder
reports; and

(iii) Other nonpromotional direct mail delivered to existing or former shareholders, customers, employees,
or agents, including without limitation newsletters and informational pieces.

(B) "Other direct mail" does not include the development of billing information or the provision of any data
processing service that is more than incidental; and
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Arkansas Code, A.C.A. § 26-52-522, Direct mail sourcing

(5) "Product" means tangible personal property, specified digital products, a digital code, a product transferred
electronically, or a service.

(b) The sale of a taxable printing service resulting in the production and distribution of advertising and promotional direct
mail or other direct mail shall be sourced in accordance with this section.

(©)

(1) The seller shall source the sale of taxable printing service resulting in the production and distribution of
advertising and promotional direct mail according to § 26-52-521(b)(5), unless the purchaser provides the seller
with a direct pay permit, direct pay form, exemption certificate, or jurisdictional information.

(2) If the purchaser provides jurisdictional information to the seller, then the seller shall source the sale of the
taxable printing service to the jurisdictions to which the advertising and promotional direct mail is to be delivered.

(d) The seller shall source the sale of taxable printing services resulting in the production and distribution of other direct
mail according to § 26-52-521(b)(3), unless the purchaser provides the seller with a direct pay permit, direct pay form, or
exemption certificate.

(e) When both advertising and promotional direct mail and other direct mail are combined in a single mailing, the sale is
sourced as other direct mail.

(f) If a bundled transaction includes advertising and promotional direct mail, this section applies only if the primary
purpose of the transaction is the sale of products or services that meet the definition of advertising and promotional
direct mail.

(9)

(1) In the absence of bad faith, the seller is relieved of any further obligation to collect any additional sales or use
tax on the sale of advertising and promotional direct mail where the seller has sourced the sale according to the
jurisdictional information provided by the purchaser.

(2) In the absence of bad faith, the seller is relieved of all obligations to collect, pay, or remit sales or use tax if the
purchaser provides the seller with a direct pay permit, direct pay form, or exemption certificate.

(1) If the purchaser provides the seller with a direct pay permit, direct pay form, or exemption certificate, then the
purchaser shall source the sale to the jurisdictions to which the advertising and promotional direct mail or other
direct mail is to be delivered to the recipients and shall report and pay any applicable sales or use tax due.

(2) Purchasers may use a reasonable summary or allocation of the distribution to the jurisdictions to which the
advertising and promotional direct mail or other direct mail is delivered for the purposes of self-assessing and
directly paying sales or use tax.

(3) This section does not limit any purchaser's:
(A) Obligation for sales or use tax to any state to which the direct mail is delivered;

(B) Right under local, state, federal, or constitutional law to a credit for sales or use taxes legally due and paid
to other jurisdictions; or
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Arkansas Code, A.C.A. § 26-52-522, Direct mail sourcing

(C) Right to a refund of sales or use taxes overpaid to any jurisdiction.

Amended by Act 2017, No. 141,§ 42, eff. for tax years beginning on and after 1/1/2018. Acts 2003, No. 1273, § 11; 20711, No.
291, § 14.
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S.D.C.L. Section 10-64-2

10-64-2. Certain sellers located outside of state required to collect and remit sales taxes--
Criteria.

Notwithstanding any other provision of law, any seller selling tangible personal property,
products transferred electronically, or services for delivery into South Dakota, who does not have
a physical presence in the state, is subject to chapters 10-45 and 10-52, shall remit the sales tax
and shall follow all applicable procedures and requirements of law as if the seller had a physical
presence in the state, provided the seller meets either of the following criteria in the previous
calendar year or the current calendar year:

(1) The seller's gross revenue from the sale of tangible personal property, any product
transferred electronically, or services delivered into South Dakota exceeds one
hundred thousand dollars; or

(2) The seller sold tangible personal property, any product transferred electronically, or
services for delivery into South Dakota in two hundred or more separate transactions.

Source: SL 2016, ch 70, § 1, eff. May 1, 2016.


https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=10-64-2
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=10-64-2
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=10-45
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=10-45
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=10-52
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=10-52
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Updated 2019-20 Wis. Stats. Published and certified under s. 35.18. August 5, 2021.

77.52
OTHER TAXES AND FEES

A resort’s sale of flexible time—share interests in condominiums was subject to
salcs tax. Sub. (2) (a) 1., as applicd to salcs of flexible time—shares, docs nol violate
the Art. VIII, s.1,“uniformity clause,” nor docs it violatc guarantees of equal protcc-
tion. Telemark Development, Inc. v. DOR, 218 Wis, 2d 809, 581 N.W.2d 585 (Ct.
App. 1998), 97-3133.

A communications tower constructed on leased land was properly decmed “per-
sonal property.” The owner of the tower was liable for sales tax on proceeds from
renting or leasing space on the tower, and a renter of space on the tower was liable
for use tax on its rental of space on the tower. All City Communication Company,
Inc. v. DOR, 2003 WI App 77, 263 Wis. 2d 394, 661 N.W.2d 845, 02-1201.

Whether Milwaukee Symphony Orchestra concerts were entertainment cvents,
ticket sales to which are subject 10 sales tax under sub. (2) (a) 2., depends on the “pri-
mary purpose” of the cvm( The determination is 4 holistic one lh it looks 1o the moti-
vation, mi ory e of the sp ing as well as any evidence
of the motivation and rcaction of those paying admission and ultimately the paturc
of the place or event itself. If the primary purpose of an event or place is 50 percent
or more “amusement, athlelic, entertainment or recreational,” then admission to the
event or place is taxable under this provision of the statute. Milwaukee Symphony
Orchestra v. DOR, 2010 WI 33, 324 Wis. 2d 68, 781 N.W.2d 674, 08-1684.

Sub. (2) (a) 1. does not impose a sales tax on those selling the service of making
reservations on behalf of members of the public with those who furnish rooms or
lodging. The omission of the words “the sale of” in sub. (2) (a) 1. indicates that the
legistature did not intend to impose a tax on those sclling the services of making hotel
reservations but not actually fumishing the accommodations, DOR v, Orbitz, L.L.C.,
2016 WI App 22, 367 Wis. 2d 593, 877 N.W.2d 372, 15-0200.

The term “processing” in sub. (2) (a) 11. encompasses the performance of a
mcchanical or chemical operation on tangible personal property, a task that can be
completed without transforming the property into a new product or adding anything
to it that was not already there. Processing includes the separation of river sediment
into its component parts. Tetra Tech EC, Inc. v. DOR, 2018 W1 75, 382 Wis. 2d 496,
914 N.W.2d 21, 15-2019.

The term “laundry services” in sub. (2) (a) 6. means work done for another to wash
soiled clothes and linens. The undisputed facts of this case plainly show that, in
cxchange for a fee, the pcutloncr washed its clicnts’ soiled clothes and linens. The
primary purposc of the petitioner's contracts with its clicnts was not to have the peti-
tioner merely provide a laundry departmient or the anagerial and
administrative functions; it was for the client 10 obtain laundry services. The peti-
tioner could not evade tax on laundry services simply by calling its services depart-
mental or gerial, when the of those services was to clean its clients’
laundry. Healthcare Services Group, Inc. v. DOR, 2018 WI App 48, 383 Wis. 2d 699,
916 N.W.2d 635, 17-0567.

A state may tax exclusively interstate commerce so long as the tax does not create
any cffect forbidden by the commicree clause, A court will sustain a tax so Jong as
it:" 1) applics to an netivity with a substantial nexus with the taxing statc; 2) is fairly
apportioned; 3) does not discriminate against interstate commerce; and 4) is fairly
related to the services the state provides. An out-of-state seller’s liability to collect
and remit salcs taxes to the consumer's state does not depend on whether the scller
has a physical presence in that state. Physical presence is not necessary to creatc a
substantial nexus. South Dakota v. Wayfair, Inc., 585 U.S. ___, 138 S. Ct. 2080, 201
L. Ed. 2d 403 (2018).

Changes on the Horizon: Sales and Usc Tax in the E-Commerce Era. Pascaly.
Wis. Law. Oct. 2015.

77.522 Sourcing. (1) GENERAL. (a) In this section:

1. “Receive” means taking possession of tangible personal
property or items or property under s. 77.52 (1) (b) or (c); making
first use of services; or taking possession or making first use of
digital goods under s. 77.52 (1) (d), whichever comes first.
“Receive” does not include a shipping company taking possession
of tangible personal property or items or property under s. 77.52
(1) (b) or (c) on a purchaser’s behalf.

2. “Transportation equipment” means any of the following:

a. Locomotives and railcars that are used to carry persons or
property in interstate commerce.

b. Trucks and truck tractors that have a gross vehicle weight
rating of 10,001 pounds or greater, trailers, semitrailers, and pas-
senger buses, if such vehicles are registered under the interna-
tional registration plan under s. 341.405 and operated under the
authority of a carrier that is authorized by the federal government
to carry persons or property in interstate commerce.

¢. Aircraft that are operated by air carriers that are authorized
by the federal government or a foreign authority to carry persons
or property in interstate or foreign commerce.

d. Containers that are designed for use on the vehicles
described in subd. 2. a. to c. and component parts attached to or
secured on such vehicles.

(b) Except as provided in par. (c) and subs. (3), (4), and (5), the
location of a sale is determined as follows:

1. If a purchaser receives the product at a seller’s business
location, the sale is sourced to that business location.

2. If a purchaser does not receive the product at a seller’s busi-
ness location, the sale is sourced to the location where the pur-
chaser, or the purchaser’s designated donee, receives the product,

SALES AND USE TAXES; MANAGED FOREST LANDS;
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including the location indicated by the instructions known to the
seller for delivery to the purchaser or the purchaser’s designated
donee.

3. If the location of a sale of a product cannot be determined
under subds. 1. and 2., the sale is sourced to the purchaser’s
address as indicated by the seller’s business records, if the records
are maintained in the ordinary course of the seller’s business and
if using that address to establish the location of a sale is not in bad
faith.

4, If the location of a sale of a product cannot be determined
under subds. 1. to 3., the sale is sourced to the purchaser’s address
as obtained during the consummation of the sale, including the
address indicated on the purchaser’s payment instrument, if no
other address is available and if using that address is not in bad
faith.

5. If the location of a sale of a product cannot be determined
under subds. 1. to 4., including the circumstance in which the
seller has insufficient information to determine the locations
under subds. 1. to 4., the location of the sale is determined as fol-
lows:

a. If the item sold is tangible personal property or an item or
property under s. 77.52 (1) (b) or (c), the sale is sourced to the loca-
tion from which the tangible personal property or item or property
under s. 77.52 (1) (b) or (c) is shipped.

b. If the item sold is a digital good or computer software deliv-
ered electronically, the sale is sourced to the location from which
the digital good or computer software was first available for trans-
mission by the seller, not including any location that merely pro-
vided the digital transfer of the product sold.

c. If a service is sold, the sale is sourced to the location from
which the service was provided.

(¢) 1. Except as provided in subd. 3., the sale of advertising
and promotional direct mail, including a sale characterized under
the laws of this state as the sale of a service when that service is
an integral part of the production and distribution of printed mate-
rial that meets the definition of advertising and promotional direct
mail, is sourced to the location from which the advertising and
promotional direct mail is shipped, if the purchaser does not pro-
vide to the seller a direct pay permit, an exemption certificate
claiming direct mail, or other information that indicates the appro-
priate taxing jurisdiction to which the advertising and promotional
direct mail is delivered to the ultimate recipients. If the purchaser
provides an exemption certificate claiming direct mail or direct
pay permit to the seller, the purchaser shall source the sales to the
jurisdictions to which the advertising and promotional direct mail
is delivered to the recipients and pay or remit, as appropriate, to
the department the tax imposed under s. 77.53 on all purchases for
which the tax is due and the seller, in the absence of bad faith, is
relieved of all obligation to collect, pay, or remit the tax on any
transaction to which the direct pay permit or exemption certificate
applies. If the purchaser provides delivery information indicating
the jurisdictions to which the advertising and promotional direct
mail is to be delivered to the recipients, the seller shall source the
sale to those jurisdictions and collect and remit the tax according
to the delivery information provided by the purchaser and, in the
absence of bad faith, the seller shall be relieved of any further obli-
gation to collect tax on the sale of advertising and promotional
direct mail for which the seller has sourced the sale and collected
tax pursuant to the delivery information provided by the pur-
chaser. If a transaction is a bundled transaction that includes
advertising and promotional direct mail, this subdivision only
applies if the primary purpose of the transaction is the sales of
products or services that meet the definition of advertising and
promotional direct mail.

2. The sale of other direct mail, including a sale characterized
under the laws of this state as the sale of a service when that service
is an integral part of the production and distribution of printed
material that meets the definition of other direct mail, is sourced
under par. (b) 3. if the purchaser does not provide to the seller a

2019-20 Wisconsin Statutes updated through 2021 Wis. Act 74 and through all Supreme Court and Controlled Substances
Board Orders filed before and in effect on August 5, 2021. Published and certified under s. 35.18. Changes effective after August

5, 2021, are designated by NOTES. (Published 8-5-21)
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direct pay permit or an exemption certificate claiming direct mail.
If the purchaser provides an exemption certificate claiming direct
mail or direct pay permit to the seller, the purchaser shall source
the sale to the jurisdictions to which the other direct mail is to be
delivered to the recipients and the purchaser shall pay or remit, as
appropriate, to the department the tax imposed under s. 77.53 on
all purchases for which the tax is due and the seller, in the absence
of bad faith, is relieved of all obligation to collect, pay, or remit tax
on any transaction to which the direct pay permit or exemption
certificate claiming direct mail applies.

3. If advertising and promotional direct mail and other direct
mail are included in a single mailing, the sale of that mailing is
sourced the same as a sale of other direct mail.

4. Transactions that include the development of billing infor-
mation or the provision of a data processing service that is more
than incidental to producing direct mail are not direct mail and are
sourced under par. (b), but transactions that include incidental data
processing services are direct mail and are sourced under this
paragraph. For purposes of this subdivision, “incidental” has the
meaning given in s. 77.51 (5).

(3) LEASE OR RENTAL. (a) Except as provided in pars. (b) and
(c), with regard to the first or only payment on the lease or rental,
the lease or rental of tangible personal property or items, property,
or goods under s. 77.52 (1) (b), (c), or (d) is sourced to the location
determined under sub. (1) (b). Subsequent periodic payments on
the lease or rental are sourced to the property’s, item’s, or good’s
primary location as indicated by an address for the property, item,
or good that is provided by the lessee and that is available to the
lessor in records that the lessor maintains in the ordinary course
of the lessor’s business, if the use of such an address does not con-
stitute bad faith. The location of a lease or rental as determined
under this paragraph shall not be altered by any intermittent use
of the property, item, or good at different locations.

(b) The lease or rental of motor vehicles, trailers, semitrailers,
and aircraft, that are not transportation equipment, is sourced to
the primary location of such motor vehicles, trailers, semitrailers,
or aircraft as indicated by an address for the property that is pro-
vided by the lessee and that is available to the lessor in records that
the lessor maintains in the ordinary course of the lessor’s business,
if the use of such an address does not constitute bad faith, except
that a lease or rental under this paragraph that requires only one
payment is sourced to the location determined under sub. (1) (b).
The location of a lease or rental as determined under this para-
graph shall not be altered by any intermittent use of the property
at different locations.

(¢) The lease or rental of transportation equipment is sourced
to the location determined under sub. (1) (b).

(d) A license of tangible personal property or items, property,
or goods under s. 77.52 (1) (b), {c), or (d) shall be treated as a lease
or rental of such tangible personal property, items, property, or
goods under this subsection.

(4) TELECOMMUNICATIONS. (a) In this subsection:

1. “Air—to—ground radiotelephone service” means a radio ser-
vice in which common carriers are authorized to offer and provide
radio telecommunications service for hire to subscribers in air-
craft.

2. “Call-by—call basis” means any method of charging for
telecommunications services by which the price of such services
is measured by individual calls.

3. “Communications channel” means a physical or virtual
path of communications over which signals are transmitted
between or among customer channel termination points.

4, “Customer” means a person who enters into a contract with
a seller of telecommunications services or, in any transaction for
which the end user is not the person who entered into a contract
with the seller of telecommunications services, the end user of the
telecommunications services. “Customer” does not include a per-
son who resells telecommunications services or, for mobile tele-
communications services, a serving carrier under an agreement to
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serve a customer outside the home service provider’s licensed ser-

vice area.

5. “Customer channel termination point” means the location
where a customer inputs or receives communications.

6. “End user” means the person who uses a telecom-
munications service. In the case of an entity, “end user” means the
individual who uses the telecommunications service on the enti-
ty’s behalf.

7. “Home service provider” means a home service provider
under section 124 (5) of P.L. 106-252.

8. “Mobile telecommunications service” means a mobile
telecommunications service under 4 USC 116 to 126, as amended
by P.L. 106-252.

9. “Place of primary use” means the residential street address
or the primary business street address of the customer. In the case
of mobile telecommunications services, “place of primary use”
means a street address within the licensed service area of the home
service provider.

10. “Postpaid calling service” means a telecommunications
service that is obtained by paying for it on a call-by—call basis
using a bankcard, travel card, credit card, debit card, or similar
method, or by charging it to a telephone number that is not associ-
ated with the Jocation where the telecommunications service orig-
inates or terminates. “Postpaid calling service” includes a tele-
communications service, not including a prepaid wireless calling
service, that would otherwise be a prepaid calling service except
that the service provided to the customer is not exclusively a tele-
communications service.

14, “Radio service” means a communication service pro-
vided by the use of radio, including radiotelephone, radiotele-
graph, paging, and facsimile service.

15. “Radiotelegraph service” means transmitting messages
from one place to another by means of radio.

16. “Radiotelephone service” means transmitting sound from
one place to another by means of radio.

(b) Except as provided in pars. (d) to (j), the sale of a telecom-
munications service that is sold on a call-by—call basis is sourced
to the taxing jurisdiction for sales and use tax purposes where the
call originates and terminates, in the case of a call that originates
and terminates in the same such jurisdiction, or the taxing jurisdic-
tion for sales and use tax purposes where the call originates or ter-
minates and where the service address is located.

(c) Except as provided in pars. (d) to (j), the sale of a telecom-
munications service that is sold on a basis other than a call-by—call
basis is sourced to the customer’s place of primary use.

(d) The sale of a mobile telecommunications service, except
an air—to—ground radiotelephone service and a prepaid calling ser-
vice, is sourced to the customer’s place of primary use.

(e) The sale of a postpaid calling service is sourced to the loca-
tion where the signal of the telecommunications service origi-
nates, as first identified by the seller’s telecommunications system
or, if the signal is not transmitted by the seller’s telecommunica-
tions system, by information that the seller received from the sell-
er’s service provider.

(f) The sale of a prepaid calling service or a prepaid wireless
calling service is sourced to the location determined under sub. (1)
(b), except that, if the service is a prepaid wireless calling service
and the location cannot be determined under sub. (1) (b) 1. to 4.,
the prepaid wireless calling service occurs at the location deter-
mined under sub. (1) (b) 5. c. or at the location associated with the
mobile telephone number, as determined by the seller.

(g) 1. The sale of a private communication service for a sepa-
rate charge related to a customer channel termination point is
sourced to the location of the customer channel termination point.

2. The sale of a private communication service in which all
customer channel termination points are located entirely in one
taxing jurisdiction for sales and use tax purposes is sourced to the
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taxing jurisdiction in which the customer channel termination

points are located.

3. If the segments are charged separately, the sale of a private
communication service that represents segments of a communica-
tions channel between 2 customer channel termination points that
are located in different taxing jurisdictions for sales and use tax
purposes is sourced to an equal percentage in both such jurisdic-
tions.

4. If the segments are not charged separately, the sale of a pri-
vate communication service for segments of a communications
channel that is located in more than one taxing jurisdiction for
sales and use tax purposes is sourced to each such jurisdiction in
a percentage determined by dividing the number of customer
channel termination points in that jurisdiction by the number of
customer channel termination points in all jurisdictions where
segments of the communications channel are located.

(i) The sale of an ancillary service is sourced to the customer’s
place of primary use.

(j) If the location of the customer’s service address, channel
termination point, or place of primary use is not known, the loca-
tion where the seller receives or hands off the signal shall be con-
sidered, for purposes of this section, the customer’s service
address, channel termination point, or place of primary use.

(5) FLorisTs. (a) For purposes of this subsection, “retail flo-
rist” means a person engaged in the business of selling cut flowers,
floral arrangements, and potted plants and who prepares such
flowers, floral arrangements, and potted plants. “Retail florist”
does not include a person who sells cut flowers, floral arrange-
ments, and potted plants primarily by mail or via the Internet.

(b) Sales by a retail florist are sourced to the location deter-
mined by rule by the department.

History: 2009 a. 2, 28, 276, 330; 2013 a. 20; 2017 a. 59.

77.523 Liability of marketplace providers, retailers,
and marketplace sellers. (1) A marketplace provider shall
collect and remit tax on a sale facilitated on behalf of a market-
place seller, unless the marketplace provider has been granted a
waiver under s. 77.52 (3m) (b).

(2) A marketplace provider who collects and remits tax on a
sale under sub. (1) shall notify the marketplace seller that the mar-
ketplace provider is collecting and remitting the tax. Only the
marketplace provider may be audited and held liable for the tax on
the sale. Except for transactions for which a marketplace provider
seeks relief under sub. (4), a marketplace seller shall not be subject
to audit or held liable on marketplace provider transactjons.

(4) A marketplace provider is relieved of liability under this
section for failure to collect and remit the correct amount of tax to
the extent that the marketplace provider demonstrates to the satis-
faction of the department that the error is due to insufficient or
incorrect information given to the marketplace provider by the
marketplace seller, except that this subsection does not apply if the
marketplace provider and the marketplace seller are related enti-
ties, as defined in s. 71.01 (9am). A marketplace seller that pro-
vides insufficient or incorrect information to the marketplace
provider may be audited and held liable for the tax if the market-
place provider is relieved of liability under this subsection.

(6) Nothing in this section affects the obligations of a pur-
chaser to remit use tax on a transaction for which the retailer or
marketplace provider and marketplace seller did not collect and
remit the tax.

History: 2019 a. 10.

77.524 Seller and 3rd-party liability. (1) In this section:

(ag) “Agent” means a person appointed by a seller to represent
the seller before the states that are signatories to the agreement, as
defined in s. 77.65 (2) (a).

(am) “Certified automated system’ means software that is cer-
tified jointly by the states that are signatories to the agreement, as
defined in s. 77.65 (2) (a), and that is used to calculate the sales tax
and use tax imposed under this subchapter and subch. V on a trans-
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action by each appropriate jurisdiction, to determine the amount
of tax to remit to the appropriate state, and to maintain a record of
the transaction.

(c) “Seller” has the meaning given in s. 77.65 (2) (e).

(1g) “Certified service provider” means an agent that is certi-
fied jointly by the states that are signatories to the agreement, as
defined in s. 77.65 (2) (a), and that performs all of a seller’s sales
tax and use tax functions related to the seller’s retail sales, except
that a certified service provider is not responsible for a retailer’s
obligation to remit tax on the retailer’s own purchases.

(2) A certified service provider is the agent of the seller with
whom the certified service provider has contracted and is liable
for the sales and use taxes that are due the state on all sales transac-
tions that the provider processes for a seller, except as provided in
sub. (3).

(3) A seller that contracts with a certified service provider is
not liable for sales and use taxes that are due the state on transac-
tions that the provider processed, unless the seller has misrepre-
sented the type of items that the seller sells or has committed fraud.
The seller is subject to an audit on transactions that the certified
service provider processed only if there is probable cause to
believe that the seller has committed fraud or made a material mis-
representation. The seller is subject to an audit on transactions
that the certified service provider does not process. The states that
are signatories to the agreement, as defined in s. 77.65 (2) (a), may
jointly check the seller’s business system and review the seller’s
business procedures to determine if the certified service provid-
er’s system is functioning properly and to determine the extent to
which the seller’s transactions are being processed by the certified
service provider.

(4) A person that provides a certified automated system is
responsible for the system’s proper functioning and is liable to this
state for tax underpayments that are attributable to errors in the
system’s functioning. A seller that uses a certified automated sys-
tem is responsible and liable to this state for reporting and remit-
ting sales and use tax.

(5) A seller that has a proprietary system for determining the
amount of tax that is due on transactions and that has signed an
agreement with the states that are signatories to the agreement, as
defined in s. 77.65 (2) (a), establishing a performance standard for
the system is liable for the system’s failure to meet the perfor-
mance standard.

History: 2001 a. 16; 2003 a. 321; 2009 a. 2.

77.525 Reduction to prevent double taxation. Any per-
son who is subject to the tax under s. 77.52 (2) (a) S. on telecom-
munications services that terminate in this state and who has paid
a similar tax on the same services to another state may reduce the
amount of the tax remitted to this state by an amount equal to the
similar tax properly paid to another state on those services or by
the amount due this state on those services, whichever is less. That
person shall refund proportionally to the persons to whom the tax
under s. 77.52 (2) (a) 5. was passed on an amount equal to the
amounts not remitted.
History: 1997 a. 27; 2001 a. 109; 2009 a. 2.

77.53 Imposition of use tax. (1) Except as provided in sub.
(1m), an excise tax is levied and imposed on the use or consump-
tion in this state of taxable services under s. 77.52 purchased from
any retailer, at the rate of 5 percent of the purchase price of those
services; on the storage, use or other consumption in this state of
tangible personal property and items or property under s. 77.52 (1)
(b) or (c) purchased from any retailer, at the rate of 5 percent of (he
purchase price of the property or items; on the storage, use, or
other consumption of goods in this state under s. 77.52 (1) (d) pur-
chased from any retailer, if the purchaser has the right to use the
goods on a permanent or less than permanent basis and regardless
of whether the purchaser is required to make continued payments
for such right, at the rate of 5 percent of the purchase price of the
goods; and on the storage, use or other consumption of tangible
personal property or items, property, or goods under s. 77.52 (1)
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ARTICLE I
PURPOSE AND PRINCIPLE

Section 101: TITLE
This multistate Agreement shall be referred to, cited, and known as the Streamlined Sales and

Use Tax Agreement.

Section 102: FUNDAMENTAL PURPOSE

It is the purpose of this Agreement to simplify and modernize sales and use tax administration in
the member states in order to substantially reduce the burden of tax compliance. The Agreement
focuses on improving sales and use tax administration systems for all sellers and for all types of
commerce through all of the following:

State level administration of sales and use tax collections.

Uniformity in the state and local tax bases.

Uniformity of major tax base definitions.

Central, electronic registration system.

Simplification of state and local tax rates.

Uniform sourcing rules for all taxable transactions.

Simplified administration of exemptions.

Simplified tax returns.

Simplification of tax remittances.

SmEmommUo0®

Protection of consumer privacy.

See Compiler’s Notes for History.

Section 103: TAXING AUTHORITY PRESERVED

This Agreement shall not be construed as intending to influence a member state to impose a tax
on or provide an exemption from tax for any item or service. However, if a member state
chooses to tax an item or exempt an item from tax, that state shall adhere to the provisions

concerning definitions as set out in Article III of this Agreement.
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Section 309: APPLICATION OF GENERAL SOURCING RULES AND EXCLUSIONS
FROM THE RULES
A. Each member state shall agree to require sellers to source the retail sale of a product in
accordance with Section 310 or Section 310.1. Except as provided in Section 310.1, the
provisions of Section 310 apply to all sales regardless of the characterization of a
product as tangible personal property, a digital good, or a service. Except as otherwise
provided in this Agreement, the provisions of Section 310 and Section 310.1 only apply
to determine a seller's obligation to pay or collect and remit a sales or use tax with
respect to the seller's retail sale of a product. These provisions do not affect the
obligation of a purchaser or lessee to remit tax on the use of the product to the taxing
jurisdictions of that use.
B. Sections 310 and 310.1 do not apply to sales or use taxes levied on the following:
1. The retail sale or transfer of watercraft, modular homes, manufactured homes, or mobile
homes. These items must be sourced according to the requirements of each member state.
2. The retail sale, excluding lease or rental, of motor vehicles, trailers, semi-trailers, or
aircraft that do not qualify as transportation equipment, as defined in Section 310,
subsection (D). The retail sale of these items shall be sourced according to the
requirements of each member state, and the lease or rental of these items must be sourced
according to Section 310, subsection (C).
3. Telecommunications services and ancillary services, as set out in Section 315, and Internet
access service shall be sourced in accordance with Section 314.
4.Florist sales as defined by each member state. Such sales must be sourced according to the
requirements of each member state.
5.The retail sale of products and services qualifying as direct mail shall be sourced in
accordance with Section 313.
See Compiler’s Notes for history.
Section 310: GENERAL SOURCING RULES
A. Except as provided in Section 310.1, the retail sale, excluding lease or rental, of a

product shall be sourced as follows:
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1. When the product is received by the purchaser at a business location of the seller,
the sale is sourced to that business location.

2. When the product is not received by the purchaser at a business location of the
seller, the sale is sourced to the location where receipt by the purchaser (or the
purchaser's donee, designated as such by the purchaser) occurs, including the
location indicated by instructions for delivery to the purchaser (or donee), known
to the seller.

3. When subsections (A)(1) and (A)(2) do not apply, the sale is sourced to the
location indicated by an address for the purchaser that is available from the
business records of the seller that are maintained in the ordinary course of the
seller's business when use of this address does not constitute bad faith.

4. When subsections (A)(1), (A)(2), and (A)(3) do not apply, the sale is sourced to
the location indicated by an address for the purchaser obtained during the
consummation of the sale, including the address of a purchaser's payment
instrument, if no other address is available, when use of this address does not
constitute bad faith.

5. When none of the previous rules of subsections (A)(1), (A)(2); (A)(3), or (A)(4)
apply, including the circumstance in which the seller is without sufficient
information to apply the previous rules, then the location will be determined by the
address from which tangible personal property was shipped, from which the digital
good or the computer software delivered electronically was first available for
transmission by the seller, or from which the service was provided (disregarding
for these purposes any location that merely provided the digital transfer of the
product sold).

B. The lease or rental of tangible personal property, other than property identified in
subsection (C) or subsection (D), shall be sourced as follows:

1. For a lease or rental that requires recurring periodic payments, the first periodic

payment is sourced the same as a retail sale in accordance with the provisions of
subsection (A). Periodic payments made subsequent to the first payment are

sourced to the primary property location for each period covered by the payment.
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The primary property location shall be as indicated by an address for the property
provided by the lessee that is available to the lessor from its records maintained in
the ordinary course of business, when use of this address does not constitute bad
faith. The property location shall not be altered by intermittent use at different
locations, such as use of business property that accompanies employees on business
trips and service calls.

2.For a lease or rental that does not require recurring periodic payments, the payment
is sourced the same as a retail sale in accordance with the provisions of subsection
(A).

3. This subsection does not affect the imposition or computation of sales or use tax on
leases or rentals based on a lump sum or accelerated basis, or on the acquisition of
property for lease.

((5)- The lease or rental of motor vehicles, trailers, semi-trailers, or aircraft that do not
qualify as transportation equipment, as defined in subsection (D), shall be sourced as
follows:

1.For a lease or rental that requires recurring periodic payments, each periodic
payment is sourced to the primary property location. The primary property location
shall be as indicated by an address for the property provided by the lessee that is
available to the lessor from its records maintained in the ordinary course of
business, when use of this address does not constitute bad faith. This location shall
not be altered by intermittent use at different locations.

2.For a lease or rental that does not require recurring periodic payments, the payment
is sourced the same as a retail sale in accordance with the provisions of subsection
(A).

3. This subsection does not affect the imposition or computation of sales or use tax on
leases or rentals based on a lump sum or accelerated basis, or on the acquisition of
property for lease.

D. The retail sale, including lease or rental, of transportation equipment shall be sourced

the same as a retail sale in accordance with the provisions of subsection (A),
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notwithstanding the exclusion of lease or rental in subsection (A). “Transportation
equipment” means any of the following:
1.Locomotives and railcars that are utilized for the carriage of persons or property in
interstate commerce.
2. Trucks and truck-tractors with a Gross Vehicle Weight Rating (GVWR) of 10,001
pounds or greater, trailers, semi-trailers, or passenger buses that are:
a. Registered through the International Registration Plan; and
b. Operated under authority of a carrier authorized and certificated by
the U.S. Department of Transportation or another federal authority to
engage in the carriage of persons or property in interstate commerce.
3. Aircraft that are operated by air carriers authorized and certificated by the U.S.
Department of Transportation or another federal or a foreign authority to
engage in the carriage of persons or property in interstate or foreign commerce.
4. Containers designed for use on and component parts attached or secured on the

items set forth in subsections (D)(1) through (D)(3).

See Compiler’s Notes for history.

Interpretations issued: (a) The Governing Board issued Interpretation 2006-03 on April 18, 2006 relating to the

sourcing of initial lease payments made to dealers. That interpretation can be found in the Library of

Interpretations in Appendix D.

(b) The Governing Board issued Interpretation 2007-02 on September 20, 2007 relating to the sourcing of sales

when a third party shipping company picks up the product at the seller’s location. That interpretation can be found

in the Library of Interpretations in Appendix D.

Section 310.1: ELECTION FOR ORIGIN-BASED SOURCING

A. A member state that has local jurisdictions that levy or receive sales or use taxes may elect to
source the retail sale of tangible personal property and digital goods pursuant to the
provisions of this section in lieu of the provisions of subsection A (2), (3) and (4) of Section
310 if they comply with all provisions of subsection (C) of this section and the only
exception to Section 310 is the exception provided for in subsection (B) of this section.

B. A member state may source retail sales, excluding lease or rental, of tangible personal

property or digital goods to the location where the order is received by the seller if:
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(120) days. The member state may not limit direct pay applicants to businesses
engaged in manufacturing or businesses that do not know the ultimate use of the
product at the time of the purchase.

7. When taxable services are sold with tangible personal property or digital products
pursuant to a single contract or in the same transaction, are billed on the same billing
statement(s), and, because of the application of this section, would be sourced to
different jurisdictions, a member state shall elect either origin sourcing or destination
sourcing to determine a single situs for that transaction. Such member state election
is required until such time as the Governing Board adopts a uniform methodology to
address such sales.

8. A member state that elects to source the sale of tangible personal property and digital
goods pursuant to the provisions of this section shall inform the Governing Board of
such election.

See Compiler’s Notes for history.
Section 311: GENERAL SOURCING DEFINITIONS

For the purposes of Section 310, subsection (A), the terms "receive" and "receipt" mean:

A. Taking possession of tangible personal property,
B. Making first use of services, or
C. Taking possession or making first use of digital goods, whichever comes first.

The terms "receive" and "receipt" do not include possession by a shipping company on behalf of

the purchaser.

Section 312: MULTIPLE POINTS OF USE (Repealed on December 14, 2006)

See Compiler’s Notes for history.

Section 313: DIRECT MAIL SOURCING
A. Notwithstanding Sections 310 and 310.1, the following provisions apply to sales of
“advertising and promotional direct mail:”

1. A purchaser of “advertising and promotional direct mail” may provide the seller

with either:
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a. A direct pay permit.

b. An Agreement certificate of exemption claiming “direct mail” (or other
written statement approved, authorized or accepted by the state); or

C. Information showing the jurisdictions to which the “advertising and
promotional direct mail” is to be delivered to recipients.

2. If the purchaser provides the permit, certificate or statement referred to in
subparagraph a or b of paragraph 1 of subsection (A) of this section, the seller, in the absence of
bad faith, is relieved of all obligations to collect, pay, or remit any tax on any transaction
involving “advertising and promotional direct mail” to which the permit, certificate or statement
applies. The purchaser shall source the sale to the jurisdictions to which the “advertising and
promotional direct mail” is to be delivered to the recipients and shall report and pay any
applicable tax due.

3 If the purchaser provides the seller information showing the jurisdictions to which
the “advertising and promotional direct mail” is to be delivered to recipients, the seller shall
source the sale to the jurisdictions to which the “advertising and promotional direct mail” is to be
delivered and shall collect and remit the applicable tax. In the absence of bad faith, the seller is
relieved of any further obligation to collect any additional tax on the sale of “advertising and
promotional direct mail” where the seller has sourced the sale according to the delivery
information provided by the purchaser.

4, If the purchaser does not provide the seller with any of the items listed in
subparagraphs a, b or ¢ of paragraph 1 of subsection (A) of this section, the sale shall be sourced
according to Section 310.A.5. The state to which the “advertising and promotional direct mail”
is delivered may disallow credit for tax paid on sales sourced under this paragraph.

B. Notwithstanding Sections 310 and 310.1, the following provisions apply to sales of
“other direct mail.”

L Except as otherwise provided in this paragraph, sales of “other direct mail” are
sourced in accordance with Section 310.A.3.

2. A purchaser of “other direct mail” may provide the seller with either:

a. A direct pay permit; or
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b. An Agreement certificate of exemption claiming “direct mail” (or other
written statement approved, authorized or accepted by the state).

If the purchaser provides the permit, certificate or statement referred to in

subparagraph a or b of paragraph 2 of subsection (B) of this section, the seller, in the absence of

bad faith, is relieved of all obligations to collect, pay or remit any tax on any transaction

involving “other direct mail” to which the permit, certificate or statement apply.

Notwithstanding paragraph 1 subsection (B), the sale shall be sourced to the jurisdictions to

which the “other direct mail” is to be delivered to the recipients and the purchaser shall report

and pay applicable tax due.

C. For purposes of this section:

Iz

2.

“Advertising and promotional direct mail” means:

a. printed material that meets the definition of “direct mail,” in Appendix C,
Part 1;
b. the primary purpose of which is to attract public attention to a product,

person, business or organization, or to attempt to sell, popularize or secure
financial support for a product, person, business or organization. As used in this
subsection, the word “product” means tangible personal property, a product
transferred electronically or a service.

“Other direct mail” means any direct mail that is not “advertising and promotional

direct mail” regardless of whether “advertising and promotional direct mail” is included in the

same mailing. The term includes, but is not limited to:

a. Transactional direct mail that contains personal information specific to the
addressee including, but not limited to, invoices, bills, statements of account,
payroll advices;

b. Any legally required mailings including, but not limited to, privacy
notices, tax reports and stockholder reports; and

ck Other non-promotional direct mail delivered to existing or former
shareholders, customers, employees, or agents including, but not limited to,

newsletters and informational pieces.
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Other direct mail does not include the development of billing information or the
provision of any data processing service that is more than incidental.

D. 1. a. This section applies to a transaction characterized under state law as the
sale of services only if the service is an integral part of the production and distribution of printed
material that meets the definition of “direct mail.”

b. This section does not apply to any transaction that includes the
development of billing information or the provision of any data processing service that is more
than incidental regardless of whether “advertising and promotional direct mail” is included in the
same mailing.

2. If a transaction is a “bundled transaction’ that includes “advertising and
promotion direct mail,” this section applies only if the primary purpose of the transaction is the
sale of products or services that meet the definition of “advertising and promotional direct mail.”

3. Nothing in this section shall limit any purchaser’s:

a. Obligation for sales or use tax to any state to which the direct mail is

delivered,

b. Right under local, state, federal or constitutional law, to a credit for sales

or use taxes legally due and paid to other jurisdictions, or

c. Right to a refund of sales or use taxes overpaid to any jurisdiction.

4. This section applies for purposes of uniformly sourcing “direct mail” transactions
and does not impose requirements on states regarding the taxation of products that meet the

definition of “direct mail” or to the application of sales for resale or other exemptions.

See Compiler’s Notes for history.

Section 313.1: ELECTION FOR ORIGIN-BASED DIRECT MAIL SOURCING
A. Notwithstanding Sections 310, 310.1 and 313, a member state may elect to source the
sale of all direct mail delivered or distributed from a location within the state and
delivered or distributed to a location within the state pursuant to the provisions of this
section.
B. If the purchaser provides the seller with a direct pay permit or an Agreement
certificate of exemption claiming direct mail (or other written statement approved,

authorized or accepted by the state), the seller, in the absence of bad faith, is relieved
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This Project recommendation was approved in an October 31, 2002 teleconference.

STREAMLINED SALES TAX PROJECT

SOURCING DIRECT MAIL
(October 31, 2002)

Issues

1. Should the sourcing rules adopted by SSTP be modified to simplify sourcing of direct mail
transactions?

2. If yes, how should "direct mail” be defined?

Background

For purposes of the following discussion only, “direct mail” refers to items delivered or
distributed to a mass audience or to a mailing list provided at the direction of the customer
when the cost of the items are not billed directly to the recipients. “Direct mail” does not

include bulk shipments of items to a single address.

Under the SSTP sourcing rules, items are sourced in the following order depending on the
information available to the seller:

1. To the seller's location for over-the-counter sales.
2. To the location known to the seller where the purchaser or the purchaser's donee
receives the item. Possession by a carrier on behalf of the purchaser does not constitute

receipt.

3. To the business address of the purchaser (e.g., billing address), unless use of this
address is in bad faith.

4. To any other address the seller has for the purchaser, unless use of this address is in bad
faith.

5. When none of the above apply:
« If tangible personal property, the address from which the item is shipped,
If a digital good, the address from which the digital good was first available for
transmission by the seller, or
o |If a service, the address from which the service was provided.

Direct mail cannot, by definition, be sourced under Rule 1.
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There is uncertainty about whether Rule 2 applies to sellers of direct mail. Printers note that
although the customer provides a mailing list of addresses to the seller (printer), the printer
does not retain sufficient information that would allow sourcing to the destination location,
especially with the enormous number of local jurisdictions. Some may interpret the fact that
the printer has the mailing list, for the sole purpose of printing addresses on the printed
material, constitutes knowing the ultimate destination of the mailings.

The printers have stated that, generally, the mailing list is proprietary information of their
customer. Due to the sensitive nature of this data and because large printers print for
multiple customers who may be competitors, they are not allowed to keep the mailing lists or
documentation of the list once the printing job is completed. In most instances, they do not
keep any record of where the items printed are ultimately maiied.

Some may argue that if a printer must properly sort the items for mailing under postal
regulations, it must know the destination of each item of direct mail. The customer, in order
to achieve the greatest savings in postage, often will sort the mailing list and that determines
the sort done by the printer in readying the printed material for mailing. In some cases, the
printer presorts the mailing for the customer, using a canned software package that sorts the
mail into categories, to get the best postage rate. This may be down to the level of a mail
carrier route, but recent changes in the postal rates make this sort less attractive. Printers
have indicated that the software used for sorting is for postal delivery routes and is not tax
effective for determining tax jurisdictions.

Since the printer does not retain the mailing list they do not have information available at the
time of audit to verify where products or services relating to direct mail were sold. If everyone
can agree that the printer does not know, or cannot reasonably be expected to know, where
the items are shipped, Rule 2 does not apply.

Note: In early discussions of the general sourcing rules, drafters of the sourcing rules were
concerned that since a printer has general knowiedge that direct mail goes to multiple taxing
jurisdictions, dropping to Rule 3 or Rule 4 constitutes “bad faith.” That would require use of
Rule 2 by sellers of direct mail, which may be impossible for the seller to properly administer.
However, authors of this paper believe that general knowledge of multi-jurisdiction deliveries
does not constitute “bad faith” for purposes of Rule 3 or 4.

If Rules 1 and 2 do not apply, the next default would be Rule 3. The seller would source the
transaction to the customer's address. Printers agree that they will always have an address
for their customer (billing or some other address). Generally, this is going to be the “Bill To"
address of the customer. However, the states have a concern of defaulting to this rule. This
is an address that the seller can control to obtain favorable tax treatment. However, the state
of the billing address may in no way be affected by the transaction (i.e., the seller is not
located there and the direct mail may never be delivered in that state).

If Rule 3 were not acceptable, Rule 4 would also not be acceptable, as this is some other
address of the customer that the seller may have, such as an address for the payment
instrument. The remaining default left to consider is Rule 5, which is the location from where
the property was shipped.
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Example: Printer A (located in New Jersey) is hired by Customer B (located in South
Dakota) to print 500,000 catalogs. Customer B provides a mailing list in label form to Printer
A. Customer B, to achieve the greatest savings in postage, has sorted the mailing list.
Printer A prints the catalogs, packages them pursuant to U.S. Postal Service regulations, and
affixes a mailing label to each catalog. The catalogs, as sorted by the customer, are put on
pallets and delivered to the nearest U.S. Postal Service facility. Very often, the Postal
Service facility is located at the printer's facility. If not at the printer's facility, either the U.S.
Postal Service or a common carrier will transport the printed materials from the printer's
facility to a Bulk Mail Facility or other postal facility. The U.S. Postal Service delivers the
catalogs to addresses in 10 eastern states that have a sales tax.

Using Rule 2 to source direct mail requires the printer to know the exact destination for each
of the 500,000 catalogs that are shipped in order to properiy collect sales or use tax. In the
event of an audit of the printer, information would not be available to taxing jurisdictions to
verify the exact destination since the selier does not retain the mailing lists or documents
detailing the destination addresses. There will be subjective questions by taxing jurisdicticns
about how much information a printer has with respect to the destinations of particular mailing
and whether the seller may default to Rule 3 for purposes of sourcing the transaction. Using
Rule 3 in the above example would require the seller to source the transaction to South
Dakota, even though none of the catalogs go to that state. Using Rule 5, the printer would
collect New Jersey tax on the transaction.

Purchasers have control and/or ownership of the information needed to correctly source
direct mail to the specific taxing jurisdictions where they are delivered. Printers believe there
are purchasers of direct mail, who would clearly prefer to handle the responsibility of correctly
reporting tax to the jurisdiction where the direct mail is delivered and used. Several large
retailers present at the Sourcing Workgroup meeting in Salt Lake City (07/02), where the
direct mail issue was discussed, confirmed their willingness to handle this responsibility.

Alternatives to Consider

Issue One — Should Sourcing Rules Be Modified for Direct Mail?

1. Do not modify existing sourcing rules for direct mail sales.

2. Allow purchasers to use a Direct Mail Form relieving the seller of collecting tax on the
transaction. If the purchaser does not use the Direct Mail Form for purchases of direct
mail, the seller must source the transaction under Rule 3 (e.g., billing address).

3. Require that purchasers provide to the seller one of the following:

» A Direct Mail Form, which would relieve the seller of collecting any sales or use tax on
the transaction.

» Information as to the jurisdictions where the direct mail is delivered so that the seller
may properiy source the transaction.

If the purchaser fails to provide to the printer the Direct Mail Form or information on
delivery jurisdictions, the seller will collect tax based on the location from where the direct
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mail was shipped (origin). The purchaser is still liable for tax in the state where the
property is stored, used, or consumed based on existing state law. A state where the
property is delivered will not be required to give credit to the purchaser for tax collected in
the state of origin. For failing to provide the required information, the purchaser will have
to go back to the state of origin for any tax collected by the seller.

Mandate use of a Direct Mail Form for purchases of direct mail thereby relieving the seller
of collecting tax on any direct mail transactions.

Issue Two — Definition of Direct Mail

y

Define direct mail as any tangible personal property delivered or distributed by U.S. Mail
or other for-hire carrier to a mass audience or to a mailing list provided by a purchaser or
at the direction of a purchaser if:

a. The addressee is not directly billed for the tangible personal property, and

b. Not more than one item of the tangible personal property is delivered to a single
addressee.

Examples: Catalogs, brochures, billing invoices, and coupon booklets, product samples,
promotional gifts provided with printed material, and holiday gifts, such as candy and gift
baskets, with or without printed material.

Define direct mail as printed material delivered or distributed by U.S. Mail or other for-hire
carrier to a mass audience or to a mailing list provided by a purchaser or at the direction
of a purchaser if:

a. The addressee is not directly billed for the printed material, and
b. Not more than one package of the printed material is delivered to a single addressee.

Examples: Catalogs, brochures, billing invoices, calendars, and coupon booklets. |If
other items, such as product samples, are included in the package, the package is not
direct mail for sourcing purposes.

Define direct mail as printed material, that may be in combination with other tangible
personal property, delivered or distributed by U.S. Mail or other for-hire carrier to a mass
audience or to a mailing list provided by a purchaser or at the direction of a purchaser if:

a. The addressee is not directly billed for the tangible personal property, and

b. Not more than one package of the tangible personal property is delivered to a single
addressee.

Printed material will still be direct mail even though inserted with the printed material is
other tangible personal property that has been purchased from a person other than the
seller of the direct mail and supplied by the purchaser or another person at the direction of
the purchaser to the seller of the direct mail.
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Examples: Coupons or brochures with a sample of the product.
Recommendation
Issue One

Alternative 3 — Amend sourcing rules to require the use of the direct mail form by purchasers
of direct mail or that they provide delivery information to the selier. If the purchaser does not
provide the seller with the Direct Mail Form or delivery information, the seller of direct maii
must collect tax under Rule 5.

Issue Two

Alternative 3 — Limit direct mail to printed material. However, allow printed material to inciude
tangible personal property supplied by the customer to the direct mail seller for incfusion in
the package containing the printed material. This is consistent with the definition of direct
mail adopted by the Implementing States in addressing an exclusion from delivery charges
related to direct mail.

Discussion of Alternatives (with reference to perspectives of the seller, purchaser, and
states/SSTP)

Issue One, Alternative One - Do not modify existing sourcing rules for direct mail sales
1. Seller

« Lack of clarity in interpreting existing sourcing rules as they apply to direct mail. Does
the printer use Rule 2 or Rule 3 where there is general knowledge, but no specific
knowledge or documentation available for the destinations?

e |t is impractical to require printers to circumvent business practices relating to
proprietary mailing lists of customers in order for a seller to accurately apply a
destination-sourcing rule.

o If the seller cannot ascertain the destination of direct mail, a Certified Service Provider,
will not be in a position to determine the appropriate taxing jurisdiction either.

2. Purchaser

+ It may be easier for some purchasers to have the seller coliect and remit to the place
of destination.

o |If the transaction defaults to the “Bill To” address, the purchaser may have difficulty in
obtaining credit for tax paid from tax jurisdictions where the direct mail is actually
stored, used, or consumed.

» Purchasers using multiple print vendors may encounter different interpretations of the
sourcing rules, complicating their attempts to apply tax consistently and correctly.
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3. State/SSTP

Providing special sourcing rules for a specific product or industry may encourage
further modifications in the sourcing rules that creates complexity.

If destination can be ascertained, it is generally more efficient for states to collect from
one seller rather than multiple purchasers.

Issue One, Alternative Two - Allow purchasers to use Direct Mail Form for direct mail. If
the purchaser does not use the Direct Mail Form for purchases of direct mail, the sale
must be sourced by the seller under Rule 3.

1. Seller

Purchasers giving a Direct Mail Form will relieve the seller of any burden to collect tax.
However, if none is given, it is simple to source the transaction to the single billing
address.

Customer and audit issues may arise over the “bad faith” exception to Rules 3 and 4.
Sellers may be required to reject a customer's superficial attempt to shift their
business address to a state without a sales or use tax. [f sellers do not reject such
attempts, they may have a liability upon audit.

2. Purchaser — The purchaser makes the call on whether it wants the seller to retain the
burden of remitting the tax. This allows the purchaser to apply consistent tax treatment
for all print purchases.

3. State/SSTP

States will not have to make subjective determinations on whether a printer does or
does not have sufficient information of destination addresses so that they know
whether to apply Sourcing Rule 2 or 3 to direct mail. Without a Direct Mail Form, Rule
3 will always apply.

The billing address is easy for a state to determine.

Disputes could arise over superficial attempts to switch business addresses to a state
without a sales or use tax. The states will have to determine whether the seller's
acceptance of such attempts constitutes bad faith.

A state may collect revenue even though the property never comes into the state.

If a Direct Mail Form is used, a taxing jurisdiction may not always have the authority to
impose a sales or use tax on the purchaser of direct mail that is ultimately delivered

into the jurisdiction. Reasons for this lack of authority are:

» The purchaser does not have nexus in the taxing jurisdiction.
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> Even if a purchaser does have nexus in a taxing jurisdiction, the taxing jurisdiction
does not have a statutory definition of use that allows it to impose tax on property
delivered into the taxing jurisdiction where the purchaser has not had physical
possession of the property (See Appendix A).

For transactions that must be sourced to the billing address because a Direct Mail
Form is not given by the customer, several states will see little change from existing
law because they have an exemption for certain printed and promotional material that
is shipped outside the state for use outside the state (e.g., California, Connecticut,
Kentucky, Maine, Massachusetts, Minnesota, New Jersey, New York, Ohio,
Pennsylvania, South Carolina, Tennessee, Virginia, and Wisconsin).

Issue One, Alternative Three - Require purchasers to provide Direct Mail Form or
delivery information to seller. If the purchaser does not provide the Direct Mail Form or
delivery information, the tax is collected by the seller using Rule 5,

1. Seller

Purchasers giving a Direct Mail Form will relieve the seller of any burden to collect tax.
Purchasers giving delivery information eliminate uncertainty by a seller of where
delivery takes place. However, if none of the required information is provided by the
purchaser, it is simple to source the transaction to the iocation from where the direct
mail was shipped (origin).

Customer and audit issues may arise over the “bad faith” exception to Rules 3 and 4 if
a clear default rule is not put in place. Sellers may be required to reject a customer's
superficial attempt to shift their business address to a state without a sales or use tax.
If sellers do not reject such attempts, they may have a liability upon audit.

2. Purchaser

The purchaser makes the call on whether it wants the seller to retain the burden of
remitting the tax by giving the seller delivery information. This allows the purchaser to
apply consistent tax treatment for all print purchases.

There is some risk to purchaser for failing to provide the required information.
Although the state of origin receives the tax, a tax may still be due in the state of
delivery. If the state of delivery is not required to give credit for tax paid to the origin
state, the purchaser must go to the state of origin for a refund or face overpayment of
tax.

3. State/SSTP

*

L

States will not have to make subjective determinations on whether a printer does or
does not have sufficient information of destination addresses so that they know
whether to apply Sourcing Rule 2 or 3 to direct mail. Without the required information,
Rule 5 will always apply.

The origin is easy for a state to determine.
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There is an incentive for the purchaser to provide the Direct Mail Form or delivery
information.

If a Direct Mail Form is used, a taxing jurisdiction may not always have the authority to
impose a sales or use tax on the purchaser of direct mail that is ultimately delivered
into the jurisdiction. Reasons for this lack of authority are:

> The purchaser does not have nexus in the taxing jurisdiction.
» Even if a purchaser does have nexus in a taxing jurisdiction, the taxing jurisdiction

does not have a statutory definition of use that allows it to impose tax on property
delivered into the taxing jurisdiction (See Appendix A).

Issue One, Alternative Four - Mandate use of Direct Mail Form for purchases of direct

mail

1. Seller

The seller is always relieved of collecting sales or use tax on sales of direct mail.
However, without a default rule in the event of the purchaser not providing the required
Direct Mail Form, it is not clear of what liability a seller will have. If it does have a
liability to collect, it is not clear which rule should be used.

Eliminates the potential liability for a “bad faith” use of default Rule 3 or 4.

2. Purchaser

For some purchasers, this may be advantageous, as they prefer to be solely
responsible for reporting tax liability directly to the taxing jurisdiction. They feei this
gives them certainty that they are not paying more than their fair share.

Some purchasers like the fact that the seller remits the tax on their behalf, relieving
them of some administrative burden self-reporting would require.

3. State/SSPT

Other sellers will wish to have their collection burdens removed as well.

Eliminates potential disputes upon audit about a "bad faith” use of default Rule 3 or 4.
A taxing jurisdiction may not always have the authority to impose a sales or use tax on
the purchaser of direct mail that is ultimately delivered into the jurisdiction. Reasons
for this lack of authority are:

> The purchaser does not have nexus in the taxing jurisdiction.

> Even if a purchaser does have nexus in a taxing jurisdiction, the taxing jurisdiction
does not have a statutory definition of use that allows it to impose tax on property
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delivered into the taxing jurisdiction if the purchaser did not have physicai
possession of the property (See Appendix A).

Three states have enacted legislation that has the effect of Alternative 4, reducing or
eliminating the printer's burden to collect tax on direct mail and shifting the burden
directly to the purchasers. (See Appendix B)

Issue Two, Alternative One — Define Direct Mail Broadly to All Tangible Personal
Property

1. Seller — Industries, in addition to printing, will benefit from simplification.

2. Purchaser — Purchasers of direct mail from industries other than printing may prefer to
remit tax to the seller rather than have accounts payable staff remember to self-assess
tax due.

3. State

Simplifies audits of other industries from a sales perspective, but audits of their
customers may be more complex as a result.

Promotes equal treatment of like-transactions and consistency in the taxation of mass
mailings.

Other industries may be more likely to support this proposal if their mass mailings are
treated in the same manner.

Issue Two, Alternative Two — Limit Direct Mail to Printed Material

1. Seller

L ]

Not all printed material sent by direct mail will be treated the same. For example, if a
product sample is sent along with the printed material, the item does not meet the
definition of direct mail since it contains more than the printed material.

Other sellers may oppose this limitation since the same concerns raised by the
printers (e.g., not retaining mailing lists to know destination) could be raised for items
sold to customers for distribution by the seller to mass audiences.

2. Purchaser — Some common promotional items will be excluded from the special sourcing
rules.

3. State

®

it may be confusing for a state to differentiate between qualifying and non-qualifying
products upon audit.

Creates inconsistency in taxing like-transactions.
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Issue Two, Alternative Three — Limit Direct Mail to Printed Materials That May Contain
Certain Other Tangible Personal Property

1. Seller — Clearer guidelines to follow for all printed items sent by direct mail.
2. Purchaser - Clearer guidelines to follow for all printed items sent by direct mail.
3. State
+ Clearer guidelines to follow for al! printed items sent by direct mail.
+ A few states strictly limit exclusions to collect or exemptions to printed material only.

« The Implementing states have already adopted a definitions of direct mail identical to
this alternative for purposes of excluding from sales price certain delivery charges.

10
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APPENDIX A
State Jurisdiction to Impose Use Tax on a Purchaser

Example: Company A purchases catalogs from Company B, a printer. Company A
directs Company B to deliver the catalogs via the U.S. Mail to recipients throughout the
United States. Company A has nexus in every state. Company B has nexus in its home
state only and sales of catalogs in that state are exempt from sales or use tax. Is
Company A subject to use tax on its purchases of catalogs delivered to recipients in
jurisdictions that have a sales or use tax?

At least 25 states rely on the D.H. Holmes decision and impose use tax on tangible
personal property used or distributed in the state when the seller is not required to collect
that state’s tax or for some other reason does not collect the tax. However, states are
limited to imposing the tax on purchaser’s that have nexus (a physical presence within
their state). See Quill Corp. v. North Dakota, 504 US 298, 119 L Ed 2d 91. Salesto a
company outside of the state that only mails printed materials into the state would not be
taxed. In addition, there are several states that do not have the statutory authority to
impose use tax on the purchaser (e.g., lllinois, Wisconsin).

In the case of D.H. Holmes Co., Ltd. v. Shirley McNamara, Secretary of Revenue and
Taxation of Louisiana (Docket No. 87-267, May 16, 1988, 486 U.S. 24, 108 S.Ct.
1619), the U.S. Supreme Court affirmed a Louisiana Court of Appeals decision holding
that imposition of Louisiana use tax on the value of direct-mail catalogs printed outside
the state and mailed by a Louisiana retail store chain free of charge to seiected
Louisiana residents did not violate the Commerce Clause of the U.S. Constitution.
Under Louisiana law, distribution constituted a taxable "use.” Therefore, the argument
that the use tax was a tax on the mere presence of goods within the state was without
merit, according to the U.S. Supreme Court. Furthermore, the application of the tax
satisfied the four-pronged test of Complete Auto Transit (430 U.S. 274 (1977)),
because the state's taxing scheme was fairly apportioned, it did not discriminate
against interstate commerce, the use tax was fairly related to state-provided services
that facilitated the taxpayer's in-state sales, and the taxpayer's activity had a sufficient
nexus (connection) with the taxing state.

A state, however, could revise its law to follow D.H. Holmes, thereby allowing it to at least
collect use tax from purchasers with nexus in their state on purchases of the printed
material stored, used, or consumed in the state.

11
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APPENDIX B

States that Have Removed Printers’ Burden to
Collect Sales of Use Tax on Sales of Direct Mail

The states of Florida, Texas, and Tennessee have iaws that excuse the printer from collecting tax
on sales of printed material shipped to individuals. Florida and Texas both presume that tax is
due and the printer must collect it uniess the customer provides an exemption certificate,
Tennessee law is less clear, but commercial printers are excused from collecting tax in some
cases.

T

Florida

Statutes § 212.06 (3) (b)1. A purchaser of printed materials shall have sole responsibility for
the taxes imposed by this chapter on those materials when the printer of the materials delivers
them to the United States Postai Service for mailing to persons other than the purchaser
located within and outside this state. However, if all, or substantially all, of the printed
materials will be delivered to persons in Florida, the printer remains obligated to collect the
tax. It is presumed that all materials printed at a Florida printing facility are to be delivered
within Florida. The printer must obtain a certificate from the purchaser pertaining to the
delivery of the printed material to allow an exemption.

Texas

Tax Code Ann. § 151.052 (d) A printer is relieved of the obligation of collecting the taxes
imposed by this chapter on printed materials that are distributed by the United States Postal
Service singly or in sets addressed to individual recipients, other than the purchaser. The
printer is required to collect Texas tax on these materials uniess the purchaser issues an
exemption certificate to the printer. The certificate must contain the statement that the printed
materials are for multistate use and that the purchaser agrees to pay all taxes to Texas that
are due. The printer is also required to file a report with the state on such sales.

Tennessee
Law § 67-6-203 -- Property used, consumed, distributed or stored.

(a) A tax is levied at the rate of six percent (6%) of the cost price of each item or article of
tangible personal property when the same is not sold but is used, consumed, distributed,
or stored for use or consumption in this state; provided, that there shall be no duplication
of the tax.

(b) A tax, which shall be paid by the distributor, is also levied at the rate set out in subsection
(a) on the value of catalogues, advertising fliers, or other advertising publications
distributed to residents of Tennessee; provided, that this tax shall not be duplicative of a
sales or use tax otherwise collected on such publications. “Distributor” does shall not
include the commercial printer or mailer of any such catalogues, advertising fliers, or other
advertising publications; nor shall nexus to a taxpayer be established through a
relationship with a commercial printer or mailer having a presence in Tennessee; nor shall
the commercial printer or mailer have the obligation of collecting any such tax.

12




- App. 33 -

»
L@ Printing Industries of America, Inc.

November 6, 2002

The Honorable Matthew Kisber The Honorable R. Bruce Johnson
State Representative Utah State Tax Commission
Tennessee House of Representatives 210 N 1950 West

33 Legislative Plaza Salt Lake City, UT 84134

Nashville, TN 37243-0173

Re: Sourcing Rules for Direct Mail

Dear Gentlemen:

This letter is in support of the proposed sourcing of direct mail that will be voted on at the upcoming Implementing
States meeting in Chicago on November 12", The Streamlined Sales Tax Project (the Project) unanimously approved
this modification during its conference call on October 31, 2002. We believe that this provision is vital to the printing
industry and represents a workable solution both to the states and to the consumers of direct mail.

Background

Direct mail relates to printed items that are sent to individual recipients at no charge, typically through the US Postal
system. The recipients are designees of the printer’s customer. Common direct mail items include catalogues,
brochures and various forms of targeted communications.

The taxation of direct mail under the current sourcing rules would present a challenge to even the largest printers in
the country. Sourcing on a ship-to basis is very difficult as the mailing lists used to print/image address labels are
highly confidential and proprietary, and printing customers mandate that these lists be returned or destroyed after the
printing job is complete. Therefore, even if the printers could extract the necessary data from these lists, they would
have nothing in their files to support their determination of sales tax during a subsequent sales tax audit. Additionally,
printers are sometimes provided pre-printed address labels for a printing job, and in such cases have no feasible way
to determine sales tax on a destination basis.

The amount of time spent determining sales tax on a destination basis is extremely burdensome for printers, and is
often disproportionate to the amount of tax involved. For example, the sales tax due to each state on a $10,000 direct
mail invoice would average around $15; the amounts due to each city and county would be mere pennzes.

Proposal

Several of the larger printers in the industry have been working with the Project’s Sourcing Workgroup to develop
reasonable rules for the collection of sales/use tax on direct mail. These efforts culminated in the following hierarchy
of direct mail sourcing rules that will be presented to the Implementing States for adoption:

1. Customers can give the printer a direct mail exemption form (essentially, a special purpose direct pay permit) and
self-assess use tax directly in each of the applicable jurisdictions on a destination basis. The printer is thus
relieved of any obligation to collect sales/use tax.

100 Daingerfield Road, Alexandria, Virginia 22314-2888 703/519-8100 fax 703/548-3227
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2. Customers can give the printer a distribution list (e.g., the mailing list with the names deleted) so that the printer
can use it to collect sales/use tax in all of the applicable jurisdictions on a destination basis. The customer would
have to allow the printer to retain this distribution list with its records, and the states would have to accept the
list’s validity upon an audit of the printer.

If the printer’s customer provides neither a direct mail exemption form nor a distribution list, then the printer is
obligated to collect tax on the entire invoice based upon the location of the facility from which the material was
shipped (i.e., “ship-from” basis). This default methodology would not eliminate the customer’s obligation to self-
assess use tax in each of the destination jurisdictions. The tax paid to the “ship-from” state may or may not be
creditable towards the tax due to the destination state (printers and their customers obviously prefer that the tax be
creditable). The Project’s intention is to make Alternatives | and 2 mandatory. Consequently, the default rule
(Alternative 3) is intentionally less favorable to the customer.

2

Summary

We encourage the Implementing States to adopt the modification to the sourcing rules for direct mail. Without this |
provision, small to medium-sized printers would have difficulty handling the multi-state taxation of direct mail, which
could prevent them from registering with the Project. If adopted by the Implementing States, we believe that these
rules would provide a much-needed measure of simplification to the printing industry, while maintaining the overall
integrity and fairness of the taxation of direct mail. The Project states believe that these rules are beneficial, as
evidenced by their unanimous adoption of the proposal last week. 4

Respectfully yours,

B

Benjamin Y. Cooper
Executive Vice President/Public Affairs
Printing Industries of America, Inc.

<c: Diane Hardt, Administrator, Division of Incomne, Sales & Excise, Wisconsin Department of Revenue
Bill Riesenberger, Legal Counsel, Technical, Sales & Use Tax Division, Ohio Dept. of Taxation
Thacher Smith, Vice President — Taxes, Wallace Computer Services, Inc.
Vytenis Kirvelaitis, Manager, State and Local Taxes, RR Donnelley & Sons Company
Gale Lawler, President, PrintTax Services
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tax notes state

No More Dilworth Formalism After Wayfair

by Richard L. Cram

Richard Cram is the
director of the
Multistate Tax
Commission’s National
Nexus Program in
Washington, D.C.
Before that, Richard
served as the director of
policy and research in
the Kansas Department
of Revenue.

In this article, Cram
discusses the 1944 sales
tax decision of McLeod

v. Dilworth, which held that a state could not
impose a sales tax collection duty on an out-of-
state seller using sales representatives to solicit
interstate sales into that state, although the
decision acknowledged that a state could
impose a use tax collection duty on such a seller
in similar circumstances. South Dakota v.
Wayfair, in overruling the physical presence
rule of Quill and National Bellas Hess, considered
South Dakota’s economic nexus statute that
imposed a sales tax collection duty on the
remote seller. Cram argues that because
Dilworth was implicitly overruled in Complete
Auto Transit Inc. v. Brady, states may impose
either a use tax or a sales tax collection duty on
a remote seller that has exceeded the state’s
economic nexus threshold, even though
Dilworth was not raised in Wayfair.

The author thanks the following people for
their very helpful comments and suggestions
regarding this article: Michael Fatale, deputy
general counsel, Massachusetts Department of
Revenue; David Fruchtman, partner, Steptoe &
Johnson LLP; MTC General Counsel Helen
Hecht; Scott Peterson, vice president of
government relations, Avalara; and David
Wiest, deputy secretary, South Dakota DOR.

In overturning the Quill' physical presence
rule, South Dakota v. Wayfair’ determined that a
remote seller’ can be required to remit sales tax
based on its economic nexus with the state.
Under the statute at issue, South Dakota
Codified Law (SDCL) section 10-64-2, a remote
seller of tangible personal property,
electronically transferred products, or services
for delivery into South Dakota is required to
remit the state’s sales tax “as if the seller had a
physical presence in the state,” if the seller’s
gross revenue from those sales exceeded
$100,000 or it had 200 or more transactions in
the current or previous calendar year.

The U.S. Supreme Court did not rule on the
constitutionality of SDCL section 10-64-2,
remanding the case back to the South Dakota
Supreme Court for that purpose.’ The case was
thereafter settled, so no constitutionality ruling
was made.’ After Wayfair, a business’s in-state
physical presence is no longer constitutionally
required to determine commerce clause
substantial nexus. Therefore, a state can obligate
a remote seller to collect its sales or use tax if the
seller’s economic or virtual presence provides
substantial nexus."

1Quill Corp. v. North Dakota, 504 U.S. 298 (1992).
2
585 U.S. __, 138 S. Ct. 2080 (2018).

3
In this article, “remote seller” refers to an out-of-state seller with no
physical presence in the taxing state.
4
138 S. Ct. at 2099-2100.
5
See South Dakota v. Wayfair, No 32 Civ 16-92, Circuit Court of Sixth

Judicial Circuit, Settlement Agreement and Stipulation of Dismissal (Oct.
31, 2018).

®138S. Ct. at 2099.
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Some have noted that SDCL section 10-64-2
concerned the remote seller’s obligation to
remit sales tax, not use tax.” They further note
that Quill and National Bellas Hess,® the decisions
overruled in Wayfair, both concerned the
constitutionality of an obligation imposed on
the remote seller to collect use tax, not sales tax.’
Therefore, they conclude that there is still doubt
as to whether a state can impose a sales tax
collection obligation on a remote seller,
although neither the taxpayers nor the Court
expressly raised or addressed this distinction in
Wayfair."

Professors David Gamage, Darien Shanske,
and Adam Thimmesch point to the “sales tax
formalism” created by a 1944 sales tax decision,
McLeod v. Dilworth." That decision held that
Arkansas could not impose its sales tax on a
Tennessee seller delivering product from
Tennessee by common carrier to customers in
Arkansas, although sales representatives of the
seller solicited orders in Arkansas. Dilworth
considered the sale to be consummated in
Tennessee, so the Arkansas sales tax could not
reach the transaction.” The professors identify a
companion decision, General Trading Co. v. lowa,”
which authorized Iowa to impose a use tax
collection duty on an out-of-state seller using
sales representatives to solicit sales in lowa."”
Under the Dilworth formalism, a state could
impose a use tax collection duty on an out-of-state
seller shipping merchandise into the state and
using sales representatives in the state — but not
a sales tax collection duty.

7See, e.g., David Gamage, Darien Shanske, and Adam Thimmesch,
“Wayfair: Sales Tax Formalism and Income Tax Nexus,” Tax Notes State,
Sept. 3, 2018, p. 975; and Richard D. Pomp, “Wayfair: Its Implications and
Missed Opportunities,” Tax Notes State, Apr. 2, 2019, p. 1035.

8
National Bellas Hess v. Department of Revenue, 386 U.S. 753 (1967).

9I’omp, supra note 7, at 1060. National Bellas Hess considered the
constitutionality of imposing the use tax collection obligation in IIl. Rev.
Stat. c. 120, section 439.3 (1965) on the remote seller. Quill considered the
constitutionality of imposing a similar use tax collection obligation on
the remote seller in N.D. Cent. Code section 57-40.2-07 (Supp. 1991).

10
Gamage, Shanske, and Thimmesch, supra note 7, at 976; Pomp,
supra note 7, at 1060-1063.

1320 US. 327 (1944).
14, at 330,
320 U.S. 335 (1944).

14Gamage, Shanske, and Thimmesch, supra note 7, at 975; Pomp,
supra note 7, at 1060.

The professors note that Wayfair did not
explicitly overrule Dilworth.” In view of that, they
recommend that states enacting economic nexus
provisions under Wayfair should “continue to
abide by the Dilworth formalism and . . . enact
their economic nexus standards through their use
tax systems.”" For states wishing to follow the
South Dakota model, the professors recommend
that those states “ensure that their statutes impose
the tax [on interstate sales] as a substantive
matter.”"”

Professor Richard Pomp concurs that states
considering adoption of economic nexus laws
should draft them to impose on the remote seller
the obligation to collect use tax, not sales tax."”
However, he disagrees that South Dakota statutes
should serve as a model.” Pomp warns that under
Dilworth,” a state’s attempt to impose sales tax on
a transaction crossing state borders may still be
unconstitutional, although imposing a use tax
collection obligation on such a transaction has
long been sanctioned.”

Well before Wayfair, professor John A. Swain
pointed out that under the contemporary
commerce clause analysis of Complete Auto Transit
Inc. v. Brady,” this “triumph of formalism”* in
Dilworth has effectively been overruled.” He
contended that a properly drawn sales tax statute
would bring interstate sales within constitutional
reach of the state’s tax collection authority.” Swain
suggested that it should be constitutionally

15
DGamage, Shanske, and Thimmesch, supra note 7, at 976.

.

"14., citing SDCL sections 10-45-2, 10-45-108; 5.D. Admin. R. section
64:06:01:62(1); and Streamlined Sales and Use Tax Agreement sections
310-311.

18I’omp, supra note 7, at 1060.

"Id. at 1063.

ZOId, at 1061, discussing McLeod v. Dilworth, 322 U.S. 327 (1944).
led,, discussing General Trading.

2430 U.S. 274 (1977).

P14, at 281 (in reference to the rule in Spector Motor Service v.
O’Connor, 340 U.S. 602 (1951) and Freeman v. Hewit, 329 U.S. 249 (1946)
that a state tax on the “privilege of doing business” is per se
unconstitutional when applied to interstate commerce, overruled in
Complete Auto).

24]ohrl A. Swain, “The Zombie Precedent: Norton Co. v. Department of
Revenue,” Tax Notes State, Apr. 17, 2017, p. 301, at n. 8 (citing Complete
Auto, 430 U.S. at 281).

2:’Id.; see Swain, “The Sales and Use Tax Dichotomy and the
Streamlining Movement,” Tax Notes State, Jan. 15, 2007, p. 129.
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permissible to merge the sales and use tax
concepts.”

Does the Dilworth formalism remain alive
even after Wayfair as a “trap for the unwary
draftsman,”” potentially invalidating a state’s
imposition on the remote seller of a sales tax
collection duty?

If the state’s sales tax imposition statute is
properly drafted to reach interstate sales, a remote
seller’s collection duty should not be invalid
simply because it applies to sales tax instead of
use tax. Wayfair’s failure to specifically address
this question or expressly overrule Dilworth is
most likely due not only to the fact that the
taxpayers did not raise the issue, but also because
the Court agreed that such formalism had been
abandoned. This article explains why the Dilworth
formalism is gone, describing briefly the sales and
use tax structure and how the Court’s
understanding in Wayfair of the states” sales and
use tax systems signals indifference to that
formalism.

This article will show that South Dakota’s
sales tax laws are properly drafted to reach
interstate sales. Second, U.S. Supreme Court
decisions leading up to and including Dilworth
reveal that the Dilworth formalism rested on the
state court’s interpretation that the subject sales
were consummated out of state, as well as the
“free trade” rule.” Under this now discredited
rule, the commerce clause immunized from state
taxation transactions in interstate commerce.
Strong dissents in Dilworth questioned the
validity of that formalism. Third, Complete Auto

%14, at 131-132. Swain also warned that several legislative changes
would be needed to accomplish that, such as making the sales tax base
and use tax base uniform; sourcing sales to the destination, a proxy for
where consumption takes place; and employing a seller collection
mechanism, but recognizing that situations exist when consumer
remittances need to be reconciled with seller remittances and credits
allowed to prevent double taxation. These situations may include the
purchaser making taxable use of an item in a jurisdiction other than the
delivery jurisdiction, the purchaser claiming an exemption at the time of
purchase but later making a taxable use of the item, or the purchaser
providing a direct pay permit to the seller. Id.

In the case of software or remote access to software purchases, the
item or service could be used in multiple jurisdictions. Also, use tax
revenues may be dedicated to funding different governmental purposes
than sales tax revenues, so merging would present tracking difficulties.
The mechanics of merging sales and use tax are beyond the scope of this
article, although certainly a topic worthy of further investigation.

27
430 U.S. at 281.

28568 Spector and earlier cases embodying the rule cited in 430 U.S. at
279, n. 9.

rejected the free trade rule and adopted a four-
part test for evaluating state taxation of interstate
commerce, invalidating the Dilworth formalism.
Finally, Wayfair determined that the South
Dakota sales tax was lawfully imposed on
interstate transactions, with the sale being
consummated upon delivery of the purchased
product in the state. Wayfair recognized that the
case concerned a remote vendor’s sales tax
remittance obligation, not a use tax collection
obligation, but remained indifferent to that
distinction. Wayfair did not need to explicitly
overrule the Dilworth formalism, because that
formalism is a direct offshoot of a long-
discredited view of the commerce clause.

South Dakota Sales and Use Tax Statutes

Sales tax and use tax are complementary yet
different taxes. Sales tax functions as a
consumption tax paid by the consumer.” States
impose the sales tax on the transaction as a fixed
percentage of the sales price in the retail sale of
tangible personal property, some enumerated
services, or digital products, to the extent
included in the tax base.”

The seller collects the sales tax from the
purchaser at the time of the transaction, and
periodically remits it to the state, along with a
sales tax return.” The seller remains liable to remit
the sales tax, whether collected from the
purchaser or not.”

The sales tax is triggered by consummation of
the sale, which under South Dakota law occurs
upon delivery of the product to the purchaser in

2L)]erome R. Hellerstein and Walter Hellerstein, State and Local
Taxation (7th ed., 2001), at 836.

PSDCL sections 10-45-2, 10-45-2.4, 10-45-5.2 impose sales tax directly
on the seller for the privilege of engaging in retail sales of tangible
personal property, some services, and products transferred
electronically.

31Uncler South Dakota law, the seller has the right to collect the sales
tax from the purchaser but no obligation to do so. SDCL section 10-45-22.
Some states (“vendor tax” states), like South Dakota, impose the sales tax
directly on the seller, while other states (“consumer tax” states) impose
the sales tax on the purchaser, with an obligation on the seller to collect
it. Still other states (“hybrid tax” states) may combine the features of
both in their tax. See John F. Due and John L. Mikesell, Sales Taxation (2nd
ed., 1994), at 28-29; and Walter Nagel, “State Business Taxes,” Law Journal
Press (2012), section 4.01, at 4-4.

32
SDCL section 10-45-27.3. Wherever the legal incidence may lie, the
economic incidence of the tax is viewed as resting upon the consumer.
Hellerstein and Hellerstein, supra note 29, at 662.
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the state.” South Dakota sources the sale to the
destination where the purchaser receives the
product (referred to as “destination sourcing”).”
Under South Dakota administrative rules, sales
tax is imposed on transactions originating outside
the state when the seller ships the product from
outside the state to the purchaser in the state, the
product is for use or consumption in the state, and
the seller “engages in business” in the state.” Also,
South Dakota law requires remote retailers to
remit sales tax on their sales into South Dakota
exceeding the state’s economic nexus threshold.”
Administrative rules also provide that if the sale
originates in South Dakota, but the item is
shipped out of state to the purchaser, then it is not
considered a South Dakota sale and is not subject
to the state’s sales tax.”

The use tax complements the sales tax,
discouraging purchasers from attempting to
avoid the tax by buying items out of state rather
than from in-state sellers. The use tax is also
considered “compensatory” with the sales tax.™
The use tax rate mirrors the sales tax rate and is
imposed on the consumer for the “use, storage, or
consumption” of tangible personal property,
enumerated services, or digital products
(depending on the scope of the state or local use
tax base, which may be equal to or narrower than
the corresponding sales tax base™) in the taxing
state.” The use tax applies when the consumer has
not paid sales tax on the purchase. The taxpayer
receives credit against the use tax for any other

33
SDCL section 10-64-2. States generally follow the “destination rule”
for sourcing sales tax. See Nagel, supra note 31, section 4.01, at 4-5.

34SDCL section 10-45-108.

35South Dakota Administrative Rule 64:06:01:25; see SDCL section 10-
45-2.

*SDCL section 10-64-2.

37
South Dakota Administrative Rule 64:06:01:24; see SDCL section 10-
45-108.

38566 Associated Industries of Missouri v. Lohman, 511 U.S. 641, 647
(1994) (“Under the compensatory tax doctrine, a facially discriminatory
tax that imposes on interstate commerce the equivalent of an
‘identifiable and substantially similar tax on intrastate commerce does
not offend the negative Commerce Clause.” [Citation omitted]).

*Swain observed that in some states, the use tax applies only to
tangible personal property and not services. “The Sales and Use Tax
Dichotomy and the Streamlining Movement,” supra note 25, at 132. Also,
use tax may be imposed at the state — but not local — level in some
states.

*'See SDCL sections 10-46-2, 10-46-2.1, 10-46-2.2, 10-46-4 for South
Dakota’s imposition of use tax on the consumer for the use, storage, and
consumption in the state of tangible personal property, services and
products transferred electronically.

state’s sales or use tax paid on the purchase
transaction, up to the amount of use tax due.” The
credit protects against multiple states imposing
sales or use taxes on the same transaction.

Although the use tax is imposed on the
consumer, the state may impose a collection
obligation on the seller when it is “maintaining a
place of business in this state.”” If the seller does
not collect the use tax, the consumer remains
liable to the administering state tax agency for the
tax.” States have recognized that use tax collection
by the vendor at the time of the transaction is the
most effective means of tax compliance.*
However, as will be discussed later, South Dakota
relied on its remote vendor sales tax remittance
statute — not its use tax collection statute — in
Wayfair.

Use Tax Cases

The use tax received constitutional approval
in Henneford v. Silas Mason Co.” Washington
imposed use tax on tangible personal property
used in the state and bought at retail outside the
state, with no sales tax having been paid. The
Washington Tax Commission notified specific
contractors and subcontractors on the Grand
Coulee Dam construction project that use tax was
due on their equipment, materials, and supplies
purchased at retail outside the state, brought into
the state for use, and on which no Washington
sales tax had been paid. The taxpayers challenged
the tax under the commerce clause as a “tax upon
the operations of interstate commerce or a
discrimination against such commerce
obstructing or burdening it unlawfully.
Henneford upheld the use tax as constitutional,
“not upon the operations of interstate commerce,
but upon the privilege of use after commerce is at
an end.””” Henneford observed:

7746

41
SDCL section 10-46-34.1. South Dakota requires that the other state
provide a reciprocal credit.

“SDCL sections 10-46-1 (12); 10-46-20; 10-46-23.
*“SDCL section 10-46-33.

138 5. Ct. at 2088.

300 U.S. 577 (1937).

300 U.S. at 581.

47
Id.
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One of [the use tax’s] effects must be that
retail sellers in Washington will be helped
to compete upon terms of equality with
retail dealers in other states who are
exempt from a sales tax or any
corresponding burden. Another effect, or
atleast another tendency, must be to avoid
the likelihood of a drain upon the
revenues of the state, buyers being no
longer tempted to place their orders in
other states in the effort to escape payment
of the tax on local sales.”

Henneford characterized the Washington use
tax as a property tax that is “non-discriminatory
in its operation” when the properties acquired or
transported in interstate commerce “have become
part of the common mass of property within the
state of destination.”” The Court also noted the
use tax’s credit feature: “Every one who has paid
ause or sales tax anywhere, or, more accurately, in
any state, is to that extent to be exempt from the
payment of another tax in Washington.”* The in-
state purchaser and the out-of-state purchaser are
treated equally: One pays the sales tax, while the
other pays a complimentary use tax — both at the
same rate. However, the Court did not consider
the credit feature as necessarily required for
constitutional purposes.”

Henneford concerned the consumer’s direct
liability for use tax. Later cases upheld states’
authority to impose a use tax collection duty on
the seller.

In Felt & Tarrant Co. v. Gallagher,” an Illinois
manufacturer sold its products to customers in
California, using sales agents to solicit orders.
The manufacturer rented office space for the
sales agents in California and approved the
hiring of any subagents hired by those agents.
For accepted orders, the manufacturer shipped
the products directly to California purchasers, or
to the sales agents in California, who then
delivered them to purchasers. California sought
to impose its use tax collection obligation on the

.

*“1d. at 582-583 (citations omitted).
4. at 583,
51
Id. at 587.
*2306 U.S. 62 (1939).

manufacturer, as a retailer “maintaining a place
of business” in the state. Relying on Henneford,
the Court upheld imposition of California’s use
tax collection obligation on the manufacturer.”

Nelson v. Sears, Roebuck & Co.” and Nelson v.
Montgomery Ward & Co.” upheld Iowa’s use tax
statute imposing a collection duty on retailers
“maintaining a place of business” in the state.
Iowa sought use tax from Sears and Montgomery
Ward on their mail order sales to Iowa
customers. Sears and Montgomery Ward
conducted their mail order sales from locations
outside Iowa, but also maintained retail stores in
Iowa. Although Sears and Montgomery Ward
collected and remitted Iowa sales tax on sales
made or orders taken at their retail stores in
Iowa, they did not collect any tax on the mail
order sales to Iowa customers. Relying in part on
Henneford, the Court upheld the Iowa use tax
collection obligation imposed on the sellers.”

General Trading Co. v. Iowa” upheld imposing
Iowa’s use tax collection obligation on the seller
located outside the state and using sales
representatives to solicit orders from customers
in Jowa. The seller had no stores or facilities in
Iowa — only sales representatives.

Sales Tax Cases

In McGoldrick v. Berwind-White Coal Mining
Co.,” New York City applied its sales tax on
“consumption of tangible personal property”” to
a Pennsylvania coal manufacturer’s sale of coal
to consumers and dealers in New York City. The
coal was mined in Pennsylvania, shipped to a
Jersey City, New Jersey, dock, and then delivered
by the coal manufacturer via barge to the New
York City purchasers. The coal manufacturer
maintained an office in New York City — at
which it entered into contracts with its customers
providing for the purchase and delivery of coal.

*1d. at 67.

312 U.S. 359 (1941).
®312 U.S. 373 (1941).
312 US. at 363.
7322 U.S. 335 (1944).
*300 U.S. 33 (1940).
*309 US. at 42.
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The coal manufacturer challenged the sales tax
as a violation of the commerce clause. The New
York Supreme Court agreed,” and the New York
Court of Appeals affirmed.” The state courts had
construed the sales tax imposition statute as
conditioning the tax on the transfer of possession
or title to the purchaser occurring in the state, or
consummation of the agreement for the transfer
of possession or title occurring within the state.”
The U.S. Supreme Court reversed in a 6-3
decision. The majority opinion (delivered by
Justice Harlan Stone) upheld the tax, observing:

Its only relation to the commerce arises
from the fact that immediately preceding
transfer of possession to the purchaser
within the state, which is the taxable event
regardless of the time and place of passing
title, the merchandise has been
transported in interstate commerce and
brought to its journey’s end. Such a tax has
no different effect upon interstate
commerce than a tax on the “use” of
property which has just been moved in
interstate commerce.”

The majority opinion further stated:

We can find no adequate basis for
distinguishing the present tax laid on the
sale or purchase of goods upon their arrival
at destination at the end of an interstate
journey from the tax which may be laid in
like fashion on the property itself.”

Interpreting the New York City sales tax
imposition statute consistently with the state
courts, the Berwind-White Coal Mining Co. majority
viewed the sales transactions as consummated at
the place of delivery of the coal to the purchasers
for consumption in New York City: destination
sourcing.” The majority emphasized that “the

0

%255 App. Div. 961; 8 N. Y. S. 2d 668.
*1300 U.S. at 41 (citing 281 N. Y. 610).
300 U.S. at 42.

63
309 U.S. at 49 (citing Henneford v. Silas Mason Co., Felt & Tarrant
Manufacturing Co. v. Gallagher, among other cases).

64
Id. at 52.

65
Id. at 43-44, 59. (“Here the tax is conditioned upon a local activity,

delivery of goods within the state upon their purchase for
consumption.” Id. at 59).

object of interstate shipment is a sale at
destination.”*

Chief Justice Charles Evans Hughes's
dissenting opinion (joined by Justices James Clark
McReynolds and Owen Roberts) characterized
the coal transactions at issue as “interstate
commerce in its most obvious form”* — with the
seller in Pennsylvania and the purchasers in New
York City. The coal was mined in Pennsylvania,
shipped from there, and delivered to the
purchasers in New York City — with the tax
imposed directly on the seller and “laid upon
interstate sales.”” The dissent disagreed that
delivery of the coal to the customer in New York
City constituted the “taxable event within the
state,”” viewing delivery as only part of the
interstate transaction, and finding “no ground for
sustaining a tax upon the whole of the interstate
transaction of which the delivery is only a part, as
in the case of a tax upon the entire gross
receipts.””

McGoldrick v. Felt & Tarrant Manufacturing Co.
was a companion case to Berwind-White Coal
Mining Co., with which it also shared an identical
6-3 split among the justices. The facts mirrored
those in Felt & Tarrant Manufacturing Co. v.
Gallagher, only New York City was the taxing
jurisdiction rather than California. The Illinois
manufacturer maintained a New York City office
from which its agents solicited sales and took
orders, sending those to the home office for
acceptance. The manufacturer shipped ordered
product to its New York City sales office, and the
sales agents delivered the product to customers in
the city. The manufacturer also shipped product
directly to New York City customers from Illinois.
New York City applied its sales tax to those
transactions, seeking liability from the
manufacturer, which challenged the tax as a
violation of the commerce clause. Relying on
Berwind-White Coal Mining Co., the Court upheld
application of the New York City sales tax on
those transactions, noting that the orders were

1. at 54.
67

Id. at 59.
®1d. at 60.
69

1d. at 64.
70

Id. at 65.
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taken in the city, and that the merchandise was
delivered to customers there.”

Dilworth considered the validity under the
commerce clause of imposing the Arkansas sales
tax on a Tennessee vendor making retail sales to
customers in Arkansas. The seller’s sales
representatives solicited orders in Arkansas. The
retailer accepted in Tennessee orders from
Arkansas customers by mail and telephone, and
also transferred the merchandise to a common
carrier in Tennessee for ultimate delivery to the
Arkansas purchasers. The Arkansas revenue
commissioner filed suit against the vendor,
seeking tax on the transactions. The seller
challenged the tax as violating the commerce
clause and due process. The Chancery Court
ruled for the seller, dismissing the suit, and the
Arkansas Supreme Court affirmed,” interpreting
the tax imposition statute as a sales tax and
determining that the sales took place in
Tennessee, based upon title transferring from the
retailer upon delivery of product to the common
carrier. The U.S. Supreme Court affirmed in a 5-4
decision.”

The Dilworth majority opinion, consistent
with the Arkansas Supreme Court’s interpretation
of Arkansas law, viewed the sales transactions at
issue as occurring in Tennessee, not Arkansas, so
Arkansas could not impose its sales tax on them:

In this case the Tennessee seller was
through selling in Tennessee. We would
have to destroy both business and legal
notions to deny that under these
circumstances the sale — the transfer of
ownership — was made in Tennessee. For
Arkansas to impose a tax on such
transaction would be to project its powers
beyond its boundaries and to tax an
interstate transaction.”

The Dilworth majority opinion acknowledged
that Arkansas could have imposed a use tax
collection duty on the seller.” In contrast to the

71
309 U.S. at 77.

72205 Ark. 780, 171 S.W.2d 62 (1943), relying on Mann v. Carroll, 198
Ark. 628,130 S. W. 2d 721 (1939).

73

322 USS. at 332,
"1d. at 329.
75

1d. at 330.

Berwind-White Coal Mining Co. majority opinion,
the Dilworth majority opinion drew a sharp
distinction between a sales tax on an interstate
sale and a use tax for purposes of commerce
clause analysis:

Arkansas has chosen not to impose such a
use tax, as its Supreme Court so
emphatically found. A sales tax and a use
tax in many instances may bring about the
same result. But they are different in
conception, are assessments upon
different transactions, and in the
interlacings of the two legislative
authorities within our federation may
have to justify themselves on different
constitutional grounds. A sales tax is a tax
on the freedom of purchase — a freedom
which wartime restrictions serve to
emphasize. A use tax is a tax on the
enjoyment of that which was purchased.
In view of the differences in the basis of
these two taxes and the differences in the
relation of the taxing state to them, a tax on
an interstate sale like the one before us and
unlike the tax on the enjoyment of the
goods sold, involves an assumption of
power by a State which the Commerce
Clause was meant to end.”

Though sales and use taxes may secure the
same revenues and serve complementary
purposes, they are, as we have indicated,
taxes on different transactions and for
different opportunities afforded by a
State.”

In reaching its determination, the Dilworth
majority opinion distinguished the earlier sales
tax cases, Berwind-White Coal Mining Co.” and
McGoldrick v. Felt & Tarrant Manufacturing Co.”

The Dilworth majority opinion found
“relevant and controlling” the factual differences
identified by the Arkansas Supreme Court

784,

714, at 331.
7300 U.S. 33 (1940).
7300 U.S. 70 (1940).

TAX NOTES STATE, MARCH 2, 2020

751

For more Tax Notes® State content, please visit www.taxnotes.com.

"Jua1u09 Aured paiyy Jo urewop aignd Aue ul 1yBLAdoD wielo 10U Sa0p SISAfeuy Xel "panlasal Syl (v 'S1sAleuy xel 0202 ©



- App. 42 -

PRACTICE & ANALYSIS

between the case at hand and Berwind-White Coal
Mining Co.: The out-of-state seller in Berwind-
White Coal Mining Co. maintained its sales office in
New York City, took its contracts there, and made
actual delivery in the city. These activities
constituted retail sales in New York City." In
Dilworth, the majority opinion determined that
the seller maintained offices in Tennessee and
made the sale there, consummating the sale with
delivery in the state or in interstate commerce to
the carrier.”

Justice William Douglas’s dissent in Dilworth
(with Justices Hugo Black and Frank Murphy
concurring) saw no distinction between a
destination-sourced sales tax on an interstate sale
and a use tax, for purposes of commerce clause
analysis:

But a use tax and a sales tax applied at the
very end of an interstate transaction have
precisely the same economic incidence.
Their effect on interstate commerce is
identical.”

In terms of state power, receipt of goods
within the State of the buyer is as adequate
a basis for the exercise of the taxing power
as use within the State. And there should
be no difference in result under the
Commerce Clause where, as here, the
practical impact on the interstate
transaction is the same.”

Similarly, Justice Wiley Blount Rutledge’s
dissent™ in Dilworth compared the facts with those
in the companion decision of General Trading Co.,
finding “no difference but one of words” for
“constitutional purposes,”® and concluding that
“it is hard to see how one tax can be upheld and
the other voided.”™ Application of the Arkansas
sales tax to the out-of-state seller using agents to

80
320 U.S. at 329.
.
82
1d. at 333.
83
1d. at 334.

84
International Harvester Co. v. Department of Treasury, 322 U.S. 340, 349
(1944).

solicit sales in Arkansas was held invalid in
Dilworth, while application of the Iowa use tax
collection obligation to the remote retailer using
agents to solicit sales in Iowa was upheld in
General Trading Co. His dissent added: “Other
things being the same, constitutionality should
not turn on whether one name [for the tax] or the
other is applied by the state.””

Rutledge found sufficient due process
connections with Arkansas, the market state, to
sustain the tax:

Thus, in the case from Arkansas. . . should
there be [no] difficulty in finding due
process connections with the taxing state
sufficient to sustain the tax. .. . [T]he goods
are sold and shipped to Arkansas buyers.
Arkansas is the consuming state, the
market these goods seek and find. They
find it by virtue of a continuous course of
solicitation there by the Tennessee seller.”™

Rutledge acknowledged that Tennessee, as the
“origin state,” would also have sufficient
connections to tax the transaction, but that should
not “deprive Arkansas of the same power.””

Rutledge characterized the transaction at
issue as “interstate,” and suggested that because
the commerce clause prohibits states from
discriminating against interstate commerce, it
should operate to prohibit both the origin state
and market state from taxing that same interstate
transaction. One of those taxes must give way. He
clearly preferred giving priority to the market
state’s taxing authority:

If in this case it were necessary to choose
between the state of origin and that of
market for the exercise of exclusive power
to tax, or for requiring allowance of credit
in order to avoid the cumulative burden,
in my opinion the choice should lie in
favor of the state of market rather than the
state of origin. The former is the state
where the goods must come in
competition with those sold locally. It is
the one where the burden of the tax

1.

1d. at 350. 1. at 353-354.
*1d. at 351. ®1d. at 357.
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necessarily will fall equally on both classes
of trade.”

Rutledge acknowledged the commerce clause
risk of double taxation when both the origin state
and destination state could attempt to tax the
interstate sales transaction:

If in each case the state of origin were
shown to impose a sales tax of three per
cent and the state of market a use tax of the
same amount, interstate transactions
between the two obviously would bear
double the local tax burden borne by local
trade in each state.”

But Rutledge doubted “that the mere risk
Tennessee may apply its taxing power to these
transactions will have any substantial effect in
restraining the commerce such as the actual
application of that power would have.””

At the time of Dilworth, interstate commerce
was deemed immune from state taxation under
the so-called “free trade” rule:

The very purpose of the Commerce Clause
was to create an area of free trade among
the several States. That clause vested the
power of taxing a transaction forming an
unbroken process of interstate commerce
in the Congress, not in the States.”

If the tax was found to apply to transactions
considered to be in interstate commerce (such as
application of the Arkansas sales tax at issue in
Dilworth), then it violated the commerce clause. If
the tax applied at the point after interstate
commerce had ended (such as application of the
New York City sales tax at issue in Berwind-White
Coal Mining Co. to the point of delivery), then it
did not violate the commerce clause. Thus,
determination of whether the tax at issue was
applied to a “local event” or to interstate
commerce was critical to its validity under the
commerce clause.

The following two decisions, citing Dilworth,
applied the free trade rule to invalidate state

*1d. at 361.
91
1d. at 359.
92
1d. at 362.
*322 US. at 330-331.

taxes: Freeman v. Hewit,” (holding
unconstitutional Indiana’s gross receipts tax as
applied to the proceeds of securities sold on the
New York Exchange for an Indiana broker on
behalf of an Indiana trust) and Spector Motor
Service Inc. v. O’Connor” (a 5-3 decision holding
unconstitutional a Connecticut corporate income
tax on the “privilege of doing business” imposed
on a Missouri-incorporated multistate trucking
company hauling product into and out of
Connecticut). Hewit noted the precedent for states
lawfully imposing consumption taxes on goods
from out of state.” Hewit also distinguished the
permissible “local” sales tax at issue in Berwind-
White Coal Mining Co. from the impermissible
direct sales tax on interstate commerce in
Dilworth. Then, Hewit essentially articulated the
Dilworth formalism as follows: “Taxes which have
the same effect as consumption taxes are properly
differentiated from a direct imposition on
interstate commerce.””

Relying on Hewit as well as Dilworth and
acknowledging that a state may appropriately
impose a tax “as compensation for petitioner’s use
of the highways,” the Spector majority opinion
determined that the Connecticut tax violated the
free trade rule as a tax placed on the
“corporation’s franchise for the privilege of
carrying on exclusively interstate transportation
in the State.”” The opinion stated the Dilworth
formalism in another way:

Even though the financial burden on
interstate commerce might be the same,
the question whether a state may validly
make interstate commerce pay its way
depends first of all upon the constitutional
channel through which it attempts to do
so0.”

The Spector majority opinion’s use of the free
trade rule to compare a lawful tax on in-state
highway use with a constitutionally barred direct

329 U.S. 249, 257 (1946).
340 US. 602, 608 (1951).

9%,
329 U.S. at 257.

1.

98,
340 U.S. at 68

*1d.
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tax on interstate transportation matches up well
with the Dilworth formalism’s comparison of a
lawful use tax on out-of-state goods with the
unlawful direct sales tax on interstate commerce.
In addition to the free trade rule, the Dilworth
formalism also rested on the Arkansas Supreme
Court’s interpretation of Arkansas tax law that the
sales transaction on which the tax was imposed
was deemed consummated out of state. As noted,
in Berwind-White Coal Mining Co. the transaction
subject to tax was deemed consummated at the
location of delivery to the purchaser, New York

City.
Complete Auto

The rule that interstate commerce had free
trade immunity from state taxation under the
commerce clause remained effective until
Complete Auto discarded it."" Complete Auto
upheld against a commerce clause challenge
Mississippi’s sales tax on the privilege of doing
business in the state. The tax was imposed on a
Michigan-incorporated motor carrier’s gross
receipts from transporting new vehicles shipped
by rail from the out-of-state factory to the state
and then delivered by the motor carrier to car
dealers within the state. Complete Auto rejected the
free trade rule embodied in Spector, overruling
that decision."”" Although the Court extensively
discussed Hewit in connection with the free trade
rule, that decision was not explicitly overruled.™

The Court observed that decisions succeeding
Hewit narrowed the free trade rule, upholding
state taxes on income generated in interstate
commerce but disallowing taxes on the
“privilege” of engaging in interstate commerce.
By the time of the Spector decision, the free trade
rule had become merely a rule of

]00430 U.S. 274, 288-89 (1977), overruling Spector Motor Service v.
O’Connor, 340 U.S. 602 (1951). See Pomp, supra note 7, at 1061, n. 208.
430 US. at 289.

02
430 U.S. at 274-275. But see Quill, 504 U.S. at 310:

Complete Auto rejected Freeman and Spector’s formal distinction
between “direct” and “indirect” taxes on interstate commerce because
that formalism allowed the validity of statutes to hinge on “legal
terminology,” “draftsmanship and phraseology.” [Citation omitted.]

1

77103

“draftsmanship.”™ Complete Auto replaced the
Spector rule with the four-part test under which a
state can tax interstate commerce if the tax:

[1] is applied to an activity with a
substantial nexus with the taxing State, [2]
is fairly apportioned, [3] does not
discriminate against interstate commerce,
and [4] is fairly related to the services
provided by the State.™

After Complete Auto, the fictional
determination of whether the tax applies to a sales
transaction consummated either during or after
interstate commerce has ended no longer has
significance for commerce clause purposes.'”

Likewise, Complete Auto’s disposal of the free
trade rule and replacement with the four-part test
eliminated the need to distinguish between a
destination-sourced sales tax imposed on a
transaction in interstate commerce and a use tax
imposed on the storage, use, or consumption of
the purchased item after interstate commerce has
ended. As Swain suggested,'” after Complete Auto,
states have the authority to impose sales tax on
transactions in interstate commerce without
regard to the Dilworth formalism. Subject to the
Complete Auto four-part test, the commerce clause
places no barrier against one state imposing a
destination-based sales tax on a seller in another
state. The imposition statute must, of course,
source the sale to its destination and impose the
tax on the point of delivery to the purchaser in the
taxing state.”” However, prior to Wayfair and

103430 U.S. at 281-285, comparing Memphis Gas Co. v. Stone, 335 U.S.
80 (1948), upholding a Mississippi franchise tax imposed on the value of
capital in a multistate pipeline going across the state, with Spector,
finding unconstitutional a Connecticut tax on the “privilege of doing
business” imposed on a Missouri-incorporated multistate trucking
company hauling product into and out of Connecticut.

P14 at 279.

1OSSee Pomp, supra note 7, at 1061. Pomp contends that even after
Complete Auto, the constitutional definition of where a sale takes place
remains open.

106
Supra note 24, at 301-302, n. 8.

107P0mp acknowledges that Complete Auto overturned that aspect of
Dilworth relying on the free trade rule in Spector but contends that “still
left open is the constitutional characterization of where a sale takes
place.” Pomp, supra note 7, at 1061. However, as previously discussed,
Dilworth adopted the Arkansas Supreme Court’s interpretation that
under applicable state law, the transaction was consummated in
Tennessee, whereas Berwind-White Coal Mining Co., interpreting the sales
tax imposition statute at issue, determined that the sale was
consummated at the place of delivery to the purchaser. The location
where a sale is deemed consummated appears to be a matter of statutory
interpretation, not constitutional characterization.
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under Quill, the seller needed to have a physical
presence in the taxing state before that state could
impose any tax collection obligation.

Wayfair

Wayfair considered three large online
retailers’ constitutional challenge to South
Dakota’s newly enacted economic nexus law
and, as noted, overruled the Quill physical
presence rule. South Dakota’s economic nexus
statute imposed a sales tax remittance obligation
on the remote seller — not a use tax collection
obligation. None of the parties in Wayfair raised
any issue concerning that fact."” Respondents
Wayfair Inc., Overstock.com Inc., and Newegg
Inc. were the parties likely to raise it, but
probably concluded that the issue was not worth
litigating. Complete Auto had disposed of it, along
with the fact that the South Dakota sales tax law
imposed the tax upon interstate sales with
delivery in the state.

The Court recognized that South Dakota’s
sales tax law was at issue, and referenced the
state’s use tax laws only regarding consumer use
tax liability:

Like most States, South Dakota has a
sales tax. It taxes the retail sales of goods
and services in the State. S. D. Codified
Laws [sections] 10-45-2, 10-45-4 (2010 and
Supp. 2017). Sellers are generally
required to collect and remit this tax to
the Department of Revenue. [Section] 10-
45-27.3. If for some reason the sales tax is
not remitted by the seller, then instate
consumers are separately responsible for
paying a use tax at the same rate. See
[sections] 10-46-2, 10-46-4, 10-46-6. Many
States employ this kind of
complementary sales and use tax
regime."”

"™ The amici curiae brief of Washington State Tax Practitioners
submitted in Wayfair emphasized that South Dakota was seeking to
apply a sales tax remittance obligation on the remote seller, rather than a
use tax collection obligation, attempting to raise the issue. However,
Wayfair did not acknowledge those arguments.

%138 5. Ct. at 2088.

The Court understood that the statute at issue
imposed on the seller an obligation to remit sales
tax — not collect use tax:"’

When a consumer purchases goods or
services, the consumer’s State often
imposes a sales tax. This case requires the
Court to determine when an out-of-state
seller can be required to collect and remit
that tax. All concede that taxing the sales
in question here is lawful. The question is
whether the out-of-state seller can be held
responsible for its payment, and this turns
on a proper interpretation of the
Commerce Clause, U. S. Const., Art. I,
[section] 8, cl. 3.

The Court also recognized that both Bellas
Hess and Quill concerned a remote seller’s use tax
collection obligation, not a sales tax remittance
obligation," but drew no such distinction in
referencing those decisions."

Although the Court referred to the seller’s
requirement to collect and remit the South Dakota
sales tax, the South Dakota statute imposes the
sales tax directly on the seller, giving the seller the
right, but not the obligation, to collect it from the
purchaser.” The Court was indifferent to that
distinction."

Acknowledging agreement of the parties, the
Wayfair majority opinion interpreted South
Dakota’s statute as lawfully sourcing the sales tax
to the destination, with in-state delivery to the
purchaser consummating the sale:

10
! 138 S. Ct. at 2089 (“[T]he Act requires out-of-state sellers to collect

and remit sales tax ‘as if the seller had a physical presence in the state.”
[section] 1.”).

111
138 S. Ct. 2087.

214, at 2001 (“Unless the retailer maintained a physical presence
such as ‘retail outlets, solicitors, or property within a State,” the State
lacked the power to require that retailer to collect a local use tax.”); Id.
(“[Quill] presented a challenge to North Dakota’s ‘attempt to require an
out-of-state mail-order house that has neither outlets nor sales
representatives in the State to collect and pay a use tax on goods
purchased for use within the State.” 504 U.S., at 301”).

113
Id. at 2088 (“Under this Court’s decisions in Bellas Hess and Quill,
South Dakota may not require a business to collect its sales tax if the
business lacks a physical presence in the State”).
114
SDCL section 10-64-2.
15
138 S. Ct. at 2093 (“The central dispute is whether South Dakota
may require remote sellers to collect and remit the tax without some
additional connection to the State”).

1
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All agree that South Dakota has the
authority to tax these transactions. S.B. 106
applies to sales of “tangible personal
property, products transferred
electronically, or services for delivery into
South Dakota.” [section] 1 (emphasis
added). “It has long been settled” that the
sale of goods or services “has a sufficient
nexus to the State in which the sale is
consummated to be treated as a local
transaction taxable by that State.”
Oklahoma Tax Comm’n v. Jefferson Lines, Inc.,
514 U.S. 175,184 (1995); see also 2 C. Trost
& P.Hartman, Federal Limitations on State
and Local Taxation 2d [section] 11:1, p. 471
(2003) (“Generally speaking, a sale is
attributable to its destination”)."

The Dilworth formalism would certainly have
been relevant to whether South Dakota had the
authority to lawfully tax the transactions, if that
formalism still had any validity.

The Wayfair majority opinion’s interpretation
that the tax was lawfully imposed is consistent
with the Berwind-White Coal Mining Co. majority
opinion, which determined — consistent with the
state courts — that the transactions subject to New
York City’s sales tax were consummated upon
delivery of the coal to the purchasers “for
consumption.”"” South Dakota’s sales tax law
imposed the tax on interstate sales transactions in
which the product was delivered to the purchaser
for consumption in the state."

The Wayfair majority opinion’s determination
that the transaction is consummated upon
delivery of property to the purchaser contrasts
with the Dilworth majority opinion, which — in
reliance on the Arkansas Supreme Court’s
interpretation — deemed the sales transaction to
come to an end upon transfer of the purchased
goods to the common carrier in Tennessee, not
delivery to the purchaser.

114 at 2092.

117
309 U.S. at 59 (“Here the tax is conditioned upon a local activity,

delivery of goods within the state upon their purchase for
consumption”).

HSSDCL section 10-64-2; Administrative Rule 64:06:01:25.

The Wayfair majority opinion aligns with the
rationales of the Dilworth dissents of Douglas and
Rutledge. Both justices respected the strong
interest of the market state, where the property
was delivered to the purchaser, in taxing the
transactions at issue. Like Douglas’s dissent in
Dilworth," the Wayfair majority opinion drew no
distinction for commerce clause purposes
between a state imposing on the seller a
destination-sourced sales tax and an obligation to
collect use tax. In harmony with Rutledge’s
emphasis on the importance of the market state
having priority over the origin state in imposing a
destination-sourced sales tax,” the Wayfair
majority opinion focused on the benefits that the
market state provides to the remote seller:

State taxes fund the police and fire
departments that protect the homes
containing their customers’ furniture and
ensure goods are safely delivered;
maintain the public roads and municipal
services that allow communication with
and access to customers; support the
“sound local banking institutions to
support credit transactions [and] courts to
ensure collection of the purchase price,”
Quill, 504 U. S., at 328 (opinion of White,
J.); and help create the “climate of
consumer confidence” that facilitates
sales.”™

In referencing the seller’s duty to collect tax
from the purchaser as a “sanctioned device,” the
Wayfair majority opinion quoted both Berwind-
White Coal Mining Co. (considering a Pennsylvania
coal manufacturer’s statutory obligation to collect
sales tax on sales of coal to New York City
consumers) and Scripto Inc. (considering a
Georgia seller’s obligation to collect use tax on its
sales of merchandise to Florida customers).'”

The Wayfair majority opinion blurred the
distinction between a sales tax and use tax in
discussing the flaws in the Quill physical presence
rule:

119
322 U.S. at 334.

20
322 USS. at 361.
?138'S. Ct. at 209.

122
Id.

1

1
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Quill’s physical presence rule intrudes on
States’ reasonable choices in enacting their
tax systems. And that it allows remote
sellers to escape an obligation to remit a
lawful state tax is unfair and unjust. It is
unfair and unjust to those competitors,
both local and out of State, who must
remit the tax; to the consumers who pay
the tax; and to the States that seek fair
enforcement of the sales tax, a tax many
States for many years have considered an
indispensable source for raising

123
revenue.

Wayfair’s elimination of the Quill physical
presence standard obviously affects how
previous Court decisions concerning the remote
seller’s obligation to collect sales or use tax should
be viewed. The seller’s physical presence in the
taxing state (such as the presence of agents
soliciting sales as in General Trading or a sales
office in which purchase contracts are executed as
in Berwind-White Coal Mining Co.) is no longer
required to support the remote seller’s obligation
to collect either sales or use tax, if the seller has
economic nexus with the state.

As the Wayfair majority opinion stated in
criticizing the physical presence rule: “Quill
imposes the sort of arbitrary, formalistic
distinction that the Court’s modern Commerce
Clause precedents disavow.”" The Dilworth
formalism, indistinguishable from the Freeman
and Spector formalism rejected in Complete Auto,
likewise falls within that same distinction. Under
Dilworth, two taxes that the Court has long
recognized have the same economic effect — sales
tax and use tax — were given different treatment
under the commerce clause. The Dilworth
formalism must be considered overruled by
implication.

States with properly drafted sales tax
imposition statutes that impose sales tax on
interstate transactions and source the sale to the
location where the purchaser receives the
product, like South Dakota’s, should face no
constitutionality risk, simply because the remote

123

Id. at 2095-2096.
“1d. at 2092. Ironically, in Quill, the Court rejected the argument that
after Complete Auto, Bellas Hess fell with “Freeman and its progeny.” 504
U.S. at 310-311. In Wayfair, Quill and Bellas Hess did so fall.

1

seller has a sales tax — not use tax — collection
and remittance duty.

Conclusion

Wayfair did not expressly overrule the
Dilworth formalism, which prohibited states from
imposing a sales tax collection duty on remote
sellers although recognizing that states could
impose a use tax collection duty in similar
circumstances. Some argue that this formalism
remains part of commerce clause jurisprudence as
a trap for the unwary. But Dilworth rested on the
free trade rule that Complete Auto discarded in
explicitly overruling Spector. Wayfair had no need
to consider the Dilworth formalism; Complete Auto
had already implicitly overruled it. Wayfair’s
elimination of Quill’s physical presence rule clears
the way for a state to impose a sales tax remittance
duty on the remote seller meeting the state’s
economic nexus threshold, assuming the state
imposes sales tax on interstate transactions and
sources the tax to the delivery destination, as
South Dakota does. ]
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from behind the tree

The Sales and Use Tax Dichotomy
And the Streamlining Movement

by John A. Swain

Don’t tax you, don’t tax
me, tax that fellow
behind the tree.

— Russell Long

Along with failing vi-
sion and obsessive-
compulsive disorder, fa-
miliarity with the use tax
and its nuanced distinc-
tion from the sales tax
helps to separate tax pro-
fessionals from ordinary
mortals.! We wince toler-
antly or grin smugly when
the uninitiated grouse
that a remote Internet retailer might collect “sales
tax” on their purchases. The cognoscenti know that a
“use tax collection obligation” is the true object of the
complaint.2

That can all get a little confusing. The Stream-
lined Sales Tax Project, for example, produced the
Streamlined Sales and Use Tax Agreement (SSUTA,
although many call it the SST). The SSUTA, in turn,
is overseen by the Streamlined Sales Tax Governing
Board. Further, one vainly searches the SSUTA for a
definition of sales tax or use tax, while evidently
more perplexing terms like “person” and “state” find
full explication. To be sure, the model acts that
member states (and others) adopted as a prerequi-
site to governing board membership define sales tax
and use tax, but only by cross-referencing the sales
and use tax code of the adopting state.? That hardly
provides clarity or ensures uniformity.

11 would like to thank Walter Hellerstein for his helpful
comments on earlier drafts of this column.

2The cognoscenti will also grin (or more likely wince) at my
forced use of the phrase “true object,” which has a specialized
meaning in the sales and use tax world — the “true object
test” is often used to distinguish between nontaxable services
or intangibles and taxable tangible personal property.

3Uniform Sales and Use Tax Administration Act section 2;
Simplified Sales and Use Tax Administration Act section 2
(reproduced in Walter Hellerstein and John A. Swain,
Streamlined Sales and Use Tax, app. B & C (2006-2007)).

In fairness, the lack of precision in distinguishing
between sales and use taxes usually results in little
harm. As a general matter, they are functionally
equivalent. The rates are usually the same, al-
though sometimes, either by design or inadvertence,
the use tax rate is lower, or a jurisdiction fails to
adopt a use tax.* Constitutionally, the use tax base
may be equivalent to the sales tax base, but no
broader. Otherwise, the tax would discriminate
against interstate commerce — that is, out-of-state
sellers and in-state purchasers of out-of-state goods.
In practice the use tax base is sometimes narrower
— for example, when a state fails to extend the use
tax to (sales) taxable services.?

Why make the distinction between
sales and use taxes? Are two
taxes really necessary?

Given that functional equivalence, why make the
distinction? Are two taxes really necessary? Is there
something about the streamlining movement that
obviates the sales and use tax dichotomy?

Sales and Use Tax Scenarios

States initially adopted sales taxes to shore up
sagging revenue in the midst of the Great Depres-
sion. States adopted use taxes, in turn, to shore up
gaps in the sales tax attributable to constitutional
and practical constraints on taxing transactions
consummated outside their borders or in interstate
commerce.® Indeed, those taxes are sometimes
called “complementary” or “compensating” use
taxes. As the sales and use tax matured, it was

4As a constitutional matter, use tax rates cannot exceed
sales tax rates. Otherwise, purchases from out of state would
be taxed at a higher rate than in-state purchases (assuming
the in-state purchases would not also be subject to the higher
use tax rate), discriminating against interstate commerce.

5See generally, 2 Jerome R. Hellerstein and Walter Heller-
steien, State Taxation, para. 16.01[2] (3rd ed. 2001-2005).

1d.
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recognized that the use tax had a role to play in
other circumstances, such as when an item that was
initially purchased for a nontaxable purpose (for
example, for resale) was converted by the buyer to a
taxable use.

The common sales and use tax fact patterns can
be summarized as follows:

Fact pattern 1: Item purchased in state A for use in
state A.

Analysis: Seller must collect and remit sales
tax. No use tax required.

Fact pattern 2: Item purchased from a state B
seller who ships the item to a state A buyer for use in
state A. State B seller has a physical presence in state
A.

Analysis: Here, one might reasonably expect
the state B seller to collect state A sales tax
(because it knows the shipping destination).
Legal history, however, took a different course.
At a time when the U.S. Constitution’s Com-
merce Clause was interpreted “to create an
area of [tax] free trade among the several
States,”” the U.S. Supreme Court held uncon-
stitutional a state A sales tax imposed on a sale
from a state B seller to a state A buyer, while at
the same time upholding the imposition of a
state A use tax (along with a vendor collection
obligation) under essentially identical facts.8
The Court reasoned that to tax a “sale”is to tax
interstate commerce midstream, while use tax
liability arises only after the stream of com-
merce has disgorged an item onto dry (and
purely local) land. As for imposing a use tax
collection obligation on the out-of-state seller,
the Court said in General Trading, “[Tlo make
the distributor the tax collector of the tax
obligation for the State is a familiar and sanc-
tioned device.”™ If, however, present-day Com-
merce Clause analysis had been applicable —
under which “interstate commerce may be
made to pay its own way” — then that “triumph
of formalism” would not be necessary, and a
properly drafted sales tax statute would bring
those interstate sales within the state’s consti-
tutional reach.1° That said, the states (and the
courts) have for the most part adhered to that
generally harmless formal distinction between
the imposition of a sales tax (and the associ-

"McLeod v. J.E. Dilworth Co., 322 U.S. 327, 64 S. Ct. 1023
(1944).

8Compare McLeod v. J.E. Dilworth Co., 322 U.S. 327, 64
S.Ct. 1023 (1944) (sales tax) with General Trading Co. v. State
Tax Commission, 322 U.S. 335, 64 S. Ct. 1028 (1944) (use tax
collection).

9Id. at 338.

0Complete Auto Transit, Inc. v. Brady, 430 U.S. 274, 281
97 S. Ct. 1076, 1080 (1977).

ated vendor collection obligation) and a use tax
(and its associated vendor collection obliga-
tion).

Another formalistic relic still plagues this
analysis: the physical presence test for seller
nexus. In Quill Corp. v. North Dakota,’* the
Court reaffirmed an earlier decision and held
that for state A to impose a sales or use tax
collection obligation on a state B seller, the
seller must have a physical presence in state A.
Noting the large number of state and local
taxing jurisdictions and the lack of uniformity
in their rules,’2 the Quill Court held that
although imposing a tax collection obligation
on a seller who lacks a physical presence is not
fundamentally unfair (it does not violate due
process), it does burden interstate commerce.

Applying that decision to fact pattern 2, we
conclude that the state B seller will have a
state A use tax collection obligation because it
is physically present in the state.

Fact pattern 3: Item purchased from a state B
seller who ships the item to a state A buyer for use in
state A. The state B seller does not have a physical
presence in state A.

Analysis: Following the same analysis pre-
sented under fact pattern 2, the state B seller
does not have sufficient nexus with state A for
state A to impose a tax collection obligation.
Accordingly, the state A buyer must remit use
tax directly to state A.13

Fact pattern 4: Item purchased in state B and
transported by buyer to state A for use in state A.

Analysis: The item escapes state A sales tax
because the transaction occurred outside state
A. Further, the state B seller cannot reason-
ably be expected to collect state A tax, because,
among other reasons, state A has no jurisdic-
tion over the state B seller and the state B
seller does not know (and usually cannot be
reasonably expected to know) the final destina-
tion of the item. Thus, the buyer must remit
state A use tax directly to state A, taking a
credit (up to the amount of the state A tax) for
any state B taxes paid.14

11504 U.S. 298, 307 112 S.Ct. 1904 (1992).

2The doctrine of stare decisis played an important, prob-
ably decisive, role in that decision.

13There is a remote possibility that the state B seller will
have collected a state B sales tax. If so, the purchaser would
be entitled to a credit for that tax, not to exceed the state A
use tax liability. Most (if not all) states, however, would
exempt outbound sales that fit within that general fact
pattern.

141n this fact pattern it is more likely than in fact patterns
2 or 3 that a state B sales tax will have been paid because the
entire sale, including delivery to the buyer, occurs in state B.

(Footnote continued on next page.)

130

State Tax Notes, January 15, 2007

uauoo Aued paiy Jo urewop algnd Aue ul 1ybLAdod wiejo 10U saop SisAfeuy xel ‘panlasal SIybu || 2002 SisAfeuy xe] (D)



- App. 50 -

From Behind the Tree

Fact pattern 5: Item purchased from state B seller
for delivery to state A, but the buyer then transports
the item from state A to state C for first use.1®

Analysis: That is essentially a variant of fact
pattern 4, capturing another situation in which
the buyer’s first use occurs in a state other
than the state in which the buyer took delivery
of the item. The seller usually collects sales (or
use) tax based on the location where the buyer
takes possession (the seller has no other infor-
mation to rely on), but the buyer may have a
use tax liability in the state of use. Of course, a
credit should be allowed for any sales or use
taxes previously paid.16

Here, however, taxpayers can run into trouble.
Assume, for example, that the state B seller
does not have nexus with state A, and so it
collected no use taxes. Assume further that the
purchaser believes that use tax is payable only
to state C, the state of its first use, and there-
fore pays use tax only to state C. State A might
still claim that first use occurred in state A and
that a state A use tax is due. If the taxpayer has
already paid use tax to state C, state A may try
to disallow any credit claimed for those state C
taxes, asserting that they were unlawfully col-
lected (that is, that there was no first use under
state A law or state C law), or, alternatively,
that state C should allow a credit against state
A taxes, and not vice versa. The roles also could
be reversed if tax was initially paid to state A,
and now state C asserts that first use occurred
in state C and that tax was erroneously paid to
state A.17

Fact pattern 6: Buyer takes delivery of item in
state A for use in state A and then uses the item in
state C.

Analysis: In that fact pattern, first use occurs
in the state of delivery but there is later use
elsewhere. Here, sales or use tax will usually
already have been paid to state A. Some states,
however, impose a use tax even if first use

~.

When the item is shipped from state B to state A (for example,
fact patterns 2 and 3), state B will usually treat the sale as a
nontaxable sale for “export.”

15The buyer might also use the product in state B.

16The seller will not have collected tax if it does not have
nexus with state A, the place of delivery.

1Tt would seem that one jurisdiction should yield as a
constitutional matter, but which jurisdiction? See 2 Jerome R.
Hellerstein and Walter Hellerstein, State Taxation, para.
18.08[2] (3rd ed. 2001-2005). Cf. Exxon Corp. v. Wyoming
State Board of Equalization, 783 P.2d 685 (Wyo. 1989) (court
affirming over constitutional objection disallowance of credit
for earlier paid use tax). In my view, Exxon Corp. was
erroneously decided, particularly in light of the Supreme
Court’s subsequent ruling in Oklahoma Tax Commission v.
Jefferson Lines, Inc., 514 U.S. 175, 115 S. Ct. 1331 (1995).

occurred elsewhere.’® Therefore, the buyer
may have use tax exposure in state C, although
a credit (up to the state C tax amount) should
be allowed for taxes previously paid.

Fact pattern 7: Buyer in state A obtains a direct
pay permit in all states in which it purchases and
uses property.

Analysis: Large buyers (generally businesses)
often like to take control of their sales tax
reporting. Those buyers are in the best
position to know where the item will be used
and whether it will be used for an exempt
purpose. They also are sophisticated enough to
assume the sales and use tax reporting
function and the associated compliance bur-
dens. Usually state taxing authorities are
wary of leaving compliance to buyers who are
individual consumers — it is difficult or
impossible to enforce the tax against individu-
als — but ensuring the compliance of business
consumers is generally less troublesome. Thus,
many states give sellers an option to make
direct payment of their sales and use tax.
Sellers to whom the buyer gives a direct pay
certificate (or registration number) are re-
lieved from any sales or use tax collection
obligation.

Fact pattern 8: Buyer in state A purchases an item
for a nontaxable use and later uses the item for a
taxable purpose.

Analysis: Here the buyer must pay use tax to
state A. The typical scenario is when a retailer
purchases an item for resale but then converts
it to taxable use. For example, a retailer may
purchase a television for resale but later with-
draw it from inventory and install it in the
employee lounge. Because that occurs after the
sales transaction, the seller is not in a position
to report tax. Thus, it becomes the buyer’s
obligation.?

Fact pattern 9: Buyer in state A manufactures an
item for its own use.

Analysis: Some states impose a use tax on a
buyer’s use of self-manufactured items (meas-
ured by value), allowing a credit for any taxes
paid on the component materials.

Underlying Themes

If we dispense with the sales and use tax nomen-
clature for a moment, the following themes emerge
from the fact patterns discussed above:

18See 2 Jerome R. Hellerstein and Walter Hellerstein,
State Taxation, para. 16.03 (3rd ed. 2001-2005).

19Similarly, a use tax is usually imposed on the buyer
when a taxable item was purchased but tax, for whatever
reason, was not collected.
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e The tax (sales and use tax) can be viewed as a
consumption tax measured by the purchase
price of the item consumed.2° Not surprisingly,
it is generally sourced to the place of consump-
tion.

e The tax is generally more easily enforced
against sellers than their disparate buyers, and
so the initial tax collection obligation is placed
on sellers whenever they are subject to the
enforcement jurisdiction of the relevant (see
next bulleted entry) taxing authority.2?

e Sellers generally collect and pay the tax to the
jurisdiction in which the place of delivery is
located. The place-of-delivery rule both reason-
ably approximates where consumption will oc-
cur and acknowledges the administrative real-
ity that sellers are not in a position to know the
buyer’s actual place of consumption.

e A purchaser generally must pay the tax when it
either (a) acquires an item from a seller that is
not subject to the jurisdiction of the taxing
authority at the place of delivery;22 (b) makes
taxable use of the item in a jurisdiction other
than where delivery was made;23 (¢) makes
subsequent taxable use of an item for which it
claimed an exemption at the time of purchase;2+
or (d) has obtained a direct pay permit (thereby,
in essence, assuring the state that the pur-
chaser is as reliable as its vendors in remitting
tax).

e The risk of noncompliance increases substan-
tially when the tax payment obligation falls
solely on the purchaser — particularly an indi-
vidual purchaser. Thus, taxing authorities can
be expected to seek to extend their taxing
jurisdiction over sellers as far as possible and to
prefer rules that impose a tax collection obliga-
tion on sellers at the place of delivery even if
actual taxable use may occur elsewhere.

e When the purchaseris a business rather than an
individual consumer, however, the compliance
concerns of taxing authorities may diminish sig-
nificantly. Thus, taxing authorities grant direct
pay authority to some business purchasers.

o Allowing a purchaser a credit for tax previously
paid reduces the risk of double taxation.
The Sales and Use Tax Dichotomy

If sales and use taxes are indeed functionally
equivalent, then perhaps the two concepts should be

20The self-manufacturing scenario (fact pattern 9) is an
exception to that rule.

21As noted above, trustworthy buyers are sometime given
authority to directly pay the tax.

22See fact pattern 3 (without nexus).

23See fact patterns 4-6.

24See fact pattern 8.

merged.2> That would highlight the truly important
distinction in the American retail sales tax: that
between the seller’s obligation to collect tax and the
buyer’s obligation to self-report. What follows is an
attempt to model the existing (that is, this is not a
normative model) system using a merged sales and
use tax approach.

First, we must give this “rose” a name. Histori-
cally, the “sales tax” came first, and that is the name
most likely to remain in the common vernacular.
However, if we view “use tax” as meaning a tax on
consumption, it is the more foundational concept.
Accordingly, let’s call it the “use tax.”26

Second, if the use tax is the foundation of our
consumption tax system, we will need to extend it as
far as the sales tax to maintain the status quo.27 As
noted, the scope of many use tax statutes is nar-
rower than their companion sales tax statutes, par-
ticularly as applied to services.

Third, we continue to rely primarily on the seller
collection mechanism, with delivery location serving
as a workable proxy for consumption.28

Fourth, there will continue to be instances in
which the buyer will be required either to initially
report the tax in the jurisdiction of delivery (for
example, no seller nexus) or to make a reconciling
use tax payment elsewhere (for example, when tax-
able consumption occurs in a jurisdiction other than
the jurisdiction of delivery).2?

In summary, the current sales and use tax could
be characterized as a use tax with two approaches to
collection.

A two-stage approach: seller collection and remit-
tance at the delivery location (first stage) with sub-
sequent buyer reconciliation (second stage). That
approach applies generally when the seller has

25As previously noted, that would now be constitutionally
permissible.

251 am indebted to Walter Hellerstein for the suggestion
that use tax might be the more appropriate foundational
concept.

27Tt is not my intent here to propose fundamental tax base
reform. Others and I have done that elsewhere. See, for
example, Walter Hellerstein and John A. Swain, Streamlined
Sales and Use Tax, para. 1.01 (2006-07); Charles McLure,
“Radical Reform of the State Sales and Use Tax: Achieving
Simplicity, Economic Neutrality, and Fairness,” 13 Harv. JL
& Tech. 567 (2000); John A. Swain, “State Sales and Use Tax
Jurisdiction: An Economic Nexus Standard for the Twenty-
First Century,” 38 Ga. L. Rev. 343 (2003). That model deviates
from the status quo in many states, however, by enlarging the
use tax base so that it is identical to the sales tax base.

28Later, I discuss weaknesses in the place of delivery rule
in connection with the sourcing of the consumption of serv-
ices, digital products, and software.

29An additional liability will arise only if the tax rate at
the place of consumption is greater than the rate at the place
of delivery. Otherwise, the credit for the tax paid at the place
of delivery will completely set off any additional liability.
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nexus with the delivery location and the buyer has
not represented to the seller that the transaction is
exempt or that the buyer is a direct payer. Usually,
first-stage collection and remittance of the tax by the
seller is the end of the matter because consumption
occurs (or is deemed to occur) in the same jurisdic-
tion as delivery. If taxable use occurs (or is deemed
to occur) elsewhere, however, the buyer is under an
obligation to make a reconciling tax payment to the
jurisdiction of consumption when the amount of use
tax due at the place of consumption exceeds the tax
collected by the seller and paid to the jurisdiction of
delivery.

It should be recognized that the buyer reconcilia-
tion in the two-stage approach is imperfect in that
the “wrong” jurisdiction may receive all or most of
the tax revenue. That is because the jurisdiction of
actual use is be constitutionally required to allow a
credit for the tax paid to the jurisdiction of delivery.
It also operates imperfectly from the purchaser’s
perspective when the tax rate at the place of con-
sumption is lower than the tax rate at the place of
delivery. In those cases, tax will have been overpaid
on the purchase.3® When the tax rate at the place of
consumption exceeds the tax rate at the place of
delivery, however, the buyer will have paid the
“right” amount of tax, although, as noted, some of
that tax will have been paid to the “wrong” jurisdic-
tion (the jurisdiction of delivery rather than con-
sumption).3?

A single-stage approach: buyer self-assessment.
That approach generally applies when the seller
does not have nexus, the buyer has a direct pay
permit, or the buyer claimed at the time of purchase
that the product was not taxable, but the product
later became taxable through a conversion to tax-
able use. Here the buyer self-assesses at the place of
consumption.32 Note that by avoiding the first-stage
payment by the seller at the place of delivery the
imperfections of the two-stage approach (potential
revenue misallocation and tax overpayment) are
avoided. The fundamental weakness of the single-
stage approach (as well as the buyer reconciliation
stage of the two-stage approach), however, is secur-
ing taxpayer compliance.

30Refunds might be available under some facts, and if a
uniform system were developed under that model, refund and
interjurisdictional adjustment mechanisms could be estab-
lished to remove those imperfections.

31As noted above, refund and interjurisdictional adjust-
ment mechanisms could be established to remove those
imperfections.

32Buyers may still run into fact patterns 4-, 5-, and 6-type
reporting quandaries when they take delivery in state A for
use in state B. In those situations, state A may claim that tax
is due even though the product will be used in another state.

Enter the Streamliners

The advent of electronic commerce brought with
it the prospect of a greater proportion of retail sales
being made by nonnexus sellers, putting too much
stress on the single-stage approach to tax collection
(buyer self-reporting), particularly with respect to
business-to-consumer transactions.33 Understand-
ably, therefore, the streamlining movement has fo-
cused mainly on expanding seller collection respon-
sibilities (stage one of the two-stage approach).34
However, in the context of the sale of services,
digital products, and software, streamliners saw
that reliance on seller collection has its downside
under the traditional place-of-delivery rules. This is
because it is much easier for those items to be
consumed in a jurisdiction other than the jurisdic-
tion of delivery. A buyer can more easily transport
(or remotely access) $1 million of software than $1
million of office furniture. This presents three fun-
damental problems for the states: tax avoidance, tax
base attribution,35 and revenue misallocation.

Tax avoidance can occur when delivery of a high-
cost, highly mobile product? is structured to occur
in a low-tax jurisdiction while use is then made of
that product in a high-tax jurisdiction (or jurisdic-
tions). Although the buyer typically has a legal
obligation to self-assess in the jurisdiction of use,
enforcement is difficult as a practical matter, par-
ticularly if the buyer is actively seeking to avoid tax.
Even when tax avoidance is not intended, collection
of tax by the seller at the time of purchase can make
a buyer complacent about any further tax reporting
obligation.

Moreover, if the product is a service, a digital
product, or software that can be used or accessed, for
example, by the various branch offices of a business

33The chances are much greater in a business-to-business
transaction that the buyer will comply with the single-stage
(self-reporting) approach. It may also be worth observing that
the overwhelming proportion of electronic commerce is busi-
ness to business.

34In their efforts to induce remote sellers to participate,
however, streamliners have also encouraged (directly and
indirectly) the single-stage approach (buyer self-reporting) by,
for example, requiring member states to honor direct pay
permits and allowing sellers to accept exemption certificates
from buyers without superimposing a “good faith acceptance”
requirement. SSUTA section 317 (acceptance of an exemption
certificate shifts any tax liability regarding the claimed
exempt purchase from the seller to the buyer).

35Although “allocation” has a specialized meaning in the
context of state income taxes and, for example, is distinguish-
able from apportionment in that context, I use the term
“allocation” in a broad, nontechnical sense here.

36Motor vehicles, aircraft, and other mobile equipment
have been the traditional objects of that genre of tax avoid-
ance transaction, although licensing and registration require-
ments allow states to more easily compel use tax compliance
(self-assessment) for many of these items.
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buyer, then the buyer is vexed with the question
whether and how to allocate the purchase price to
the various points of use. The existing rules regard-
ing the sales and use tax allocation of services,
digital products, and software are sketchy at best.
Faced with this uncertainty, buyers again may de-
cide to rely on the first-stage collection of tax by
sellers and let the audit chips fall where they may,
secure in the knowledge that a credit probably will
be allowed for any tax already paid to the seller.3?

Misallocation will occur even if the
two-stage collection process
works smoothly.

This leads to the states’ concern about the misal-
location of revenue among them (and their various
local taxing jurisdictions). In fact, and as already
noted, misallocation will occur even if the two-stage
collection process works smoothly. This is because
the jurisdiction of consumption generally must allow
a credit for the taxes paid to the jurisdiction of
delivery. Further, if the dissonance between the
place of delivery and the place of consumption in-
creases as a result of a growing volume of taxable
service, digital products, and software transactions,
what once might have been considered a minor
concession to administrative convenience and fed-
eral principles may soon have material revenue
allocation consequences.

The history of the streamliners’ attempts to re-
solve those problems is reflected in the various
iterations of the now-repealed multiple points of use
provision and in a recently adopted interpretation of
SSUTA’s general sourcing rules as they apply to
software- and computer-related services. I will not
retrace that history here.38 In general, the approach
has been to require or encourage buyers to make a
use allocation at the time of the sales transaction, at
which time either the buyer or the seller would
report tax based on that allocation. One senses the

37As noted in fact pattern 5 above, however, taxing au-
thorities may take a different view, arguing that the previ-
ously paid tax was not a lawful tax obligation.

38See generally, Walter Hellerstein and John A. Swain,
Streamlined Sales and Use Tax, paras. 6.01-.07 (2006-2007).

taxing authorities’ instinct that if the allocation is
not made at the time of the sale, then it may never
be made.

Lurking in the background of this approach is the
question whether post-transaction buyer reconcilia-
tions should be required if the buyer (or the seller,
based on information provided by the buyer) ini-
tially made a reasonable allocation based on infor-
mation available at the time of the transaction.
Traditionally, those reconciliations usually are re-
quired, but the compliance burden grows signifi-
cantly when tax on a single purchase already has
been allocated (arguably prematurely, and often
hurriedly) to multiple jurisdictions. To avoid double
taxation, a reconciling buyer usually will be re-
quired to pursue cumbersome multijurisdictional
refund claims. Thus, it might be wise to treat
reasonable allocations as conclusive (for example,
treat them as either second-stage buyer reconcilia-
tions or as single-stage buyer self-reports) in all but
the most unusual or egregious cases.

Finally, an even more nagging question haunts the
allocation approach, especially if it involves adoption
of ad hoc, buyer-specific, formula apportionment
methods:3? Is it worth the candle? At least for a sig-
nificant subset of transactions, theoretical consider-
ations may need to yield to practicalities. Histori-
cally, the difficulties of apportionment “underlie the
well-entrenched tradition . . . of generally assigning
the retail sales tax base to a single jurisdiction de-
spite the theoretical case that can be made for ap-
portionment when consumption of purchased goods
or services occurs in more than one jurisdiction.”#9

John A. Swain is an associate professor with the James E.
Rogers College of Law at the University of Arizona and is
the author of From Behind the Tree.

39The newly adopted sourcing rule for software and
computer-related services illustrates (through various ex-
amples) that many multiple points of use transactions can, in
fact, be disaggregated into multiple discrete points of delivery
to which the traditional place of delivery sourcing rules can be
applied. See Eric Parker, “Streamlined Panel Approves Bun-
dling Amendments, Sourcing Rules,” State Tax Notes, Dec. 18,
2006, p. 789, 2006 STT 240-1, or Doc 2006-24914.

4“OWalter Hellerstein and John A. Swain, Streamlined
Sales and Use Tax, para. 6.03 (2006-2007).
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In this edition of
From Behind the Tree, Swain discusses the
not quite dead case of Norton Co. v.
Department of Revenue. The case, which deals
with the principle of disassociation, was
recently discussed in opinions from courts in
Ohio and Washington.

Old cases die hard, particularly those that
are not explicitly overruled. One such case is
Norton Co. v. Department of Revenue.' Norton is a
dead letter, yet, “like some ghoul in a late-night
horror movie that repeatedly sits up in its grave
and shuffles abroad, after being repeatedly
killed and buried, [Norton] stalks our
[Commerce] Clause jurisprudence once again.”

In Norton, the U.S. Supreme Court addressed
the imposition of an Illinois occupation tax “upon
persons engaged in the business of selling tangible
personal property at retail in this State.”” The tax
was measured by gross receipts. The taxpayer’s
receipts included those from sales orders
placed by buyers directly with the taxpayer’s
out-of-state headquarters and filled by

2

1340 U.S. 534 (1951).

2
Lamb’s Chapel v. Center Moriches Union Free School District, 508
U.S. 384, 398 (1993) (Scalia, J., concurring).

3Norton, 340 U.S. at 535 (quoting the statute).

shipment directly to the buyers. The taxpayer
also maintained a Chicago place of business
that made retail sales and in some instances
facilitated the placement and delivery of home
office orders. The Court held that sales either
made or facilitated by the Chicago place of
business were sufficiently local to be subject to
the Illinois tax, but that the direct sales from
the home office to Illinois customers were “so
clearly interstate in character”’ and
“dissociated from the local business”’ that they
enjoyed the then-prevailing immunity from
direct taxation of interstate commerce.’ The
Court distinguished cases involving “sales and
use tax[es]” because “the impact of those taxes
is on the local buyer or user,” whereas “this tax
falls on the vendor.”” In so doing, the Court
echoed the view, also prevailing at the time,
that imposing a use tax collection obligation on
an interstate seller was permissible but that

“1d. at 539.
°1d. at 537.

e‘Id. at 539. In the same year that Norton was decided, “the
partial restoration of the ancien régime reached its high-water
mark in Spector Motor Service Inc. v. O’Connor [340 U.S. 602 (1951)],”
in which the Court concluded that states are precluded from taxing
the privilege of engaging in interstate commerce. Jerome R.
Hellerstein, Walter Hellerstein, and John A. Swain, State Taxation,
para. 4.10 (2017).

7

Norton, 340 U.S. at 534. The Court seems to have assumed that
the legal incidence of a sales tax necessarily fell on the buyer, which
is not always the case. Indeed, the Illinois tax at issue in Norton was,
in substance, a retail sales tax, whose legal incidence fell on the
seller. For the purposes of this analysis, I assume that the Court was
making a distinction between taxes whose legal incidence falls on
the seller and taxes whose legal incidence falls on the buyer,
regardless of nomenclature.
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imposing a sales tax directly on the seller
violated the prohibition against state taxation of
interstate commerce.’

Norton, however, was rendered obsolete by
Complete Auto Transit Inc. v. Brady.” In Complete
Auto, the Court “rejected the line of cases holding
that the direct taxation of interstate commerce
was impermissible,”" as well as the “formal
distinction between ‘direct’ and “indirect” taxes on
interstate commerce, because that formalism
allowed the validity of statutes to hinge on ‘legal
terminology,” ‘draftsmanship and phraseology.”"
The Court “adopted instead a ‘consistent and
rational method of inquiry [that focused on] the
practical effect of [the] challenged tax.”"”

Unfortunately, at least as a matter of doctrinal
clarity, the Court introduced needless uncertainty
into the law of state tax jurisdiction by adverting
to the formal distinction made in Norton between
a “direct tax” and “the imposition of a use tax

®At a time when the commerce clause was interpreted “to
create an area of [tax] free trade among the several States,”
McLeod v. JE Dilworth Co., 322 U.S. 327 (1944), the Court held
that an Arkansas tax imposed on sales by a Tennessee seller to
Arkansas buyers violated the commerce clause while an Iowa
tax on the use of goods sold by a Minnesota seller to Iowa
buyers was constitutional, as was the associated vendor
collection obligation. McLeod, 322 U.S. at 327 (holding sales tax
on interstate sales unconstitutional); and General Trading Co. v.
State Tax Commission, 322 U.S. 335 (1944) (holding use tax and
associated use tax collection obligation imposed on out-of-state
seller constitutional). The Court reasoned that taxing a cross-
border sale is taxing interstate commerce, which lay beyond
the state’s taxing power, whereas a use tax was imposed on a
local event over which the state had well-recognized authority.
As for imposing a use tax collection obligation on the out-of-
state seller, the Court said in General Trading that “to make the
distributor the tax collector of the tax obligation for the State is
a familiar and sanctioned device.” General Trading, 322 U.S. at
338. If contemporary commerce clause analysis had been
applicable when states were adopting sales and use taxes, this
“triumph of formalism” would not have been necessary, and a
properly drawn sales tax statute (which would require, among
other things, a credit for any taxes paid to the state in which
the sale originates) would have brought most interstate sales
within the states’ constitutional reach. Complete Auto Transit v.
Brady, 430 U.S. 274, 281 (1977). See Hellerstein, Hellerstein, and
Swain, supra note 6, at paras. 4.07-4.12 (2017) for a discussion
of the historical development of state tax dormant commerce
clause doctrine. That said, most states continue to adhere to the
dichotomy established in McLeod and General Trading and
impose sales tax on intrastate sellers while imposing use tax
(and an associated vendor collection obligation) on purchases
from out-of-state sellers. See generally John A. Swain, “The
Sales and Use Tax Dichotomy and the Streamlining
Movement,” State Tax Notes, Jan. 15, 2007, p. 129.

9
Complete Auto, 430 U.S. 274.
0
! Quill Corp. v. North Dakota, 504 U.S. 298, 303 (1992).
11
Id. at 310 (quoting Complete Auto, 430 U.S. at 281).

"*14. at 304 (quoting Mobil Ol Corp. v. Commissioner of Taxes, 445
U.S. 425 (1980) (emphasis supplied)).

collection duty” in a case decided just weeks after
Complete Auto. In National Geographic, the taxpayer
made substantial mail-order sales of maps,
atlases, globes, and books to California residents
who responded to its magazine and direct-mail
solicitations.” It also maintained two offices in
California that solicited advertising for its
magazine but conducted no activities related toits
mail-order business at those offices. California
assessed a use tax against the taxpayer on its mail-
order sales. Based on the physical presence of the
taxpayer in California, the Supreme Court upheld
the assessment against the taxpayer’s nexus
challenge. In doing so, the Court rejected the
argument that the two California offices should be
disregarded for purposes of determining whether
the requisite nexus existed because the offices
played no role regarding the mail-order sales at
issue. The Court wrote:

The Society argues in other words that

there must exist a nexus or relationship

not only between the seller and the taxing

State, but also between the activity of the

seller sought to be taxed and the seller’s

activity within the State. We disagree.

However fatal to a direct tax a “showing

that particular transactions are dissociated

from the local business,” such dissociation

does not bar the imposition of the use tax
collection duty.”

Importantly, however, National Geographic did
not actually answer the question it impliedly
raised regarding disassociation and direct taxes,
because it was sufficient for the Court to reject the
taxpayer’s disassociation argument by
concluding that a use tax collection obligation was
distinguishable from a direct tax.

In any event, any lingering notion that a direct
tax obligation enjoys greater dormant commerce
clause protection than an indirect use tax
collection obligation was turned on its head by the
Court’s decision in Quill.” Relying in part on the
doctrine of stare decisis, but also on an examination

3
PNational Geographic Society v. State Board of Equalization, 430
U.S. 551 (1977).

14Id. at 560 quoting Norton, 340 U.S. at 537 (citations omitted).
" Quill, 504 US. at 298,
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of the “practical effect of [the] challenged tax,
which included the burdens (common to both
sales and use taxes) of complying with “‘many
variations in rates, in allowable exemptions, and
in administrative and record-keeping
requirements,””"” the Court preserved a physical
presence nexus standard for use tax collection
obligations, while at the same time implying that
physical presence may not be required for “other
types of taxes,” many of which are direct taxes."
Indeed, judicial and administrative decisions
across the country have overwhelmingly
supported the view that Quill’s physical presence
test does not extend to direct taxes such as income
and gross receipts taxes.” These authorities have
held that physical presence — whether
dissociated or not from the subject matter of these
taxes — is not required to establish nexus under
the commerce clause.

In case there were any remaining doubt on
this point, the Court recently reconfirmed the
irrelevance of the distinction between direct and
indirect taxes for dormant commerce clause
purposes in Comptroller of the Treasury v. Wynne.”
In Wynne, the Court relied heavily on three gross
receipts tax cases” in concluding that portions of
Maryland’s personal net income tax regime
violated the commerce clause.” In response to
Justice Ruth Bader Ginsburg’s claim in dissent
that the Court had traditionally distinguished
between gross receipts and net income taxes, the
Court rejected the claim as inconsistent with its
contemporary approach to state taxation under
the commerce clause, writing “we see no reason
why the distinction between gross receipts and
net income should matter, particularly in light of
the admonition that we must consider ‘not the

14, at 304 (quoting Mobil Oil Corp., 445 U.S. at 443).

17
Quill, 504 U.S. at 313 n.6 (quoting National Bellas Hess Inc. v.
Department of Revenue, 386 U.S. 753, 759-760 (1967)).

" Quill, 504 U.S. at 314.

19See Hellerstein, Hellerstein, and Swain, supra note 6, at paras.
6.03[2], 6.11.

2[]Compiroller of the Treasury v. Wynne, 575 U.S. __ (2015).

21]D Adams Mfg. Co. v. Storen, 304 U.S. 307 (1938); Gwin, White &

Prince Inc. v. Henneford, 305 U.S. 434 (1939); and Central Greyhound
Lines Inc. v. Mealey, 334 U.S. 653 (1948).

22For a detailed analysis of Wynne, see Hellerstein, Hellerstein,
and Swain, supra note 6, at para. 4.16[1][a][vii]. See also Walter
Hellerstein, “Deciphering the Supreme Court’s Opinion in Wynne,”
123 J. Tax'n 4 (2015).

formal language of the tax statute but rather its
practical effect.”” In the Court’s view, “the
discarded distinction between taxes on gross
receipts and net income was based on the notion,
endorsed in some early cases, that a tax on gross
receipts is an impermissible “direct” and
‘immediate’ burden on interstate commerce,
whereas a tax on net income is merely an ‘indirect
and incidental’ burden.”*

Most Recent Burial

In Crutchfield v. Testa,” the Ohio Supreme
Court read what should have been Norton’s last
rites. In deciding that the Quill physical presence
test does not apply to the Ohio commercial
activity tax, the court observed that “the main
flaw in Crutchfield’s argument lies in its reliance
on case law that embodies the since-discarded
theory of interstate-commerce immunity from
state taxation.”” The Ohio court considered
Norton at length, noting first that the Supreme
Court remanded the case to the Illinois courts for
the purpose of determining which transactions
involved purely mail-order business. Those
transactions would be immune from tax. The
court then quoted this passage from Norton,
describing it as the “linchpin of the Court’s
analysis”:

“Where a corporation chooses to stay at

home in all respects except to send abroad

advertising or drummers to solicit orders
which are sent directly to the home office

for acceptance, filling, and delivery back

to the buyer, it is obvious that the State of

the buyer has no local grip on the seller.

Unless some local incident occurs sufficient to

bring the transaction within its taxing power,

the vendor is not taxable. Of course, a state
imposing a sales or use tax can more easily
meet this burden, because the impact of

23Wynne, 575U.S. ___ (citation omitted).
24111. (citation omitted).
®No. 2015-0386 (Ohio 2016).

14,
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those taxes is on the local buyer or user.
Cases involving them are not controlling
here, for this tax falls on the vendor.””
The Ohio court observed further:
At first blush, this passage could be
mistaken for a statement about the
substantiality of nexus, and that is
precisely the error that Crutchfield makes.
Read in context, however, the passage
does not at all comment on “substantial
nexus”; instead, it reflects the interstate-
commerce-immunity theory, whereby the
sales made by or through local agents in
the state — such as the purchases in Ohio
of Crutchfield’s products — are taxable as
local commerce, but the strictly mail-order
transactions are immune as purely
interstate commerce.
Crutchfield maintains that the local
incident in a case like Norton equates to the
substantial nexus requirement of the
Complete Auto test. That is wrong. Complete
Auto abolished the prohibition against
levying a tax on the privilege of engaging
in interstate commerce and the Supreme
Court’s articulation of the substantial
nexus test was not intended to resurrect

<y 28

it.

Ensuing Exhumation

In a case decided just six days later, however,
the Washington Supreme Court ignored
Crutchfield’s admonition (perhaps under the
influence of a voodoo spell) and disinterred
Norton’s deconstructed remains.” Avnet Inc. was a
distributor of electronic components, computer
products, and embedded technology. During the
audit period, Avnet had gross receipts of more
than $200 million from the sale of goods shipped
into Washington from an out-of-state warehouse.
Approximately $80 million of those receipts came
from national and drop-shipment sales — the
orders for which were placed with Avnet sales
offices outside Washington and fulfilled by

2!
I, (quoting Norton at 537).
28
Id.

* Avnet Inc. v. State Department of Revenue, 384 p.3d 571 (Wash.
2016).

shipment directly to the in-state location of the
customer (or the customer’s customer). Avnet
maintained a Washington office with more than
40 employees, including account managers, sales
and marketing representatives, engineers, and
technology consultants.”

Avnet challenged the assessment of business
and occupation (B&O) tax on its national and
drop-shipment sales, arguing that the dormant
commerce clause barred the imposition of B&O
tax because, under the authority of Norton, these
sales were dissociated from Avnet’s in-state
activities and thus did not have a substantial
nexus with the state.” The taxing authority
contended that Norton had been effectively
overruled, but the court treated Norton as “good
law,”* at least as it “pertains to the principle that
the taxpayer has the burden to show that the
bundle of its in-state corporate activities are
‘dissociated from the local business and interstate
in nature.”””

In the court’s view, Supreme Court decisions
after Norton merely gave additional guidance on
“how a company must show dissociation.”* The
court particularly relied on Tyler Pipe, which held
that “the crucial factor governing nexus is
whether the activities performed in this state on
behalf of the taxpayer are significantly associated
with the taxpayer’s ability to establish and
maintain a market in this state for sales.””
Applying that test to Avnet’s in-state activities, the
court found that Avnet’s substantial in-state
presence was associated with establishing and
maintaining a market for its national and drop-

30

1d. at 573-574.
', at 576-577.
1. at 580.

33[{1. As discussed above, the notion that transactions that are
“interstate in nature” enjoy immunity from state taxation has long
ago been abandoned, and it is unfortunate that the court persists in
giving credence to this obsolete doctrine. See generally Hellerstein,

Hellerstein, and Swain, supra note 6, at para. 19.02[3][b].
34
Id.

35
Id. (quoting Tyler Pipe Industries Inc. v. Washington State
Department of Revenue, 483 U.S. 232, 250 (1987) (quoting Tyler Pipe
Industries Inc. v. Department of Revenue, 715 P.2d 123 (Wash. 1986)).
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shipment sales. Thus, the dormant commerce
clause did not bar the imposition of B&O tax on
those sales.”

Although the Washington Supreme Court’s
ultimate conclusion was correct, it was
unnecessary for the court to consider whether
Avnet’s undisputedly substantial physical
presence in the state was associated with its sales
to Washington customers. First, several state
courts have held that the Quill physical presence
test does not extend to gross receipts taxes.” If
those courts are correct, then an in-state physical
presence (associated or not) would not be
required as a constitutional matter for B&O tax to
apply to all of Avnet’s Washington sales. Second,
and more importantly, the U.S. Supreme Court’s
observation in Tyler Pipe that the “crucial factor
governing nexus is whether the activities
performed on behalf of the taxpayer are
significantly associated with the taxpayer’s ability
to establish and maintain a market in this state”™
is best read as a limitation on the attribution of the
in-state presence of independent contractors to a
taxpayer, and not, as the Avnet court would read
it, as a limitation on the significance of the
taxpayer’s actual physical presence in the state as
evidenced by the presence of the taxpayer’s own
employees and offices.”

Conclusion

And so Norton walks again, “frightening the
little children”” and taxing authorities of
Washington state, and annoying legal academics
with a penchant for doctrinal tidiness. [}

36
Id.

37
See Hellerstein, Hellerstein, and Swain, supra note 6, at paras.
6.03[2], 6.11.

38Tyler Pipe, 483 U.S. at 232 (quoting Tyler Pipe Industries Inc., 715
P.2d at 126 (emphasis added)).

See Hellerstein, Hellerstein, and Swain, supra note 6, at para.
19.02[2][a] (discussing Tyler Pipe and independent contractors).

4ULumb’s Chapel, 508 U.S. at 398 (Scalia, J., concurring).
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